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J O N A T H A N  F R A S E R  L I G H T

Jon Light has more than 30 years of experience in the field of employment law, is AV-
rated by Martindale Hubbell, and has been named multiple times as one of Southern California’s 
“Super Lawyers” by Los Angeles Magazine.  As the managing attorney at LightGabler, Jon and his 
team members consult with over 1,500 companies throughout California regarding their day-to-
day employment law needs. 

Jon has successful jury trial, court trial, appellate, Labor Commission and binding 
arbitration results in lawsuits and administrative claims involving wrongful termination, sexual 
harassment, race discrimination, class action, wage & hour, and other employment related 
matters.  He has also appeared on behalf of employers with the federal EEOC and Labor 
Department, the state Department of Fair Employment and Housing, the National Labor 
Relations Board, and other government agencies involved with employment law issues. 

Mr. Light frequently speaks to employer and human resources groups, including the 
Ventura County Employers Advisory Council (EAC), PIHRA, NHRA, and numerous business 
associations such as CPA forums, manufacturers associations, Dental and Medical Societies, and 
Chambers of Commerce.  He lectures on topics such as avoiding sexual harassment claims, wage 
and hour issues, business and employment law pitfalls, diversity in the workplace, supervisor 
strategies, employment law updates, and preparing employee handbooks.   

Beyond frequently lecturing to business groups and civic organizations on employment 
issues, Jon serves the community where he lives and works, as is evident by his past or present 
participation in the following organizations:  CSUCI Business School Advisory Council; Oxnard 
College Foundation; Ventura County Fair Political Practices Commission (Member); Ventura 
County Bar Association (Past President); Volunteer Legal Services and court-appointed mediator; 
Footworks Youth Ballet (board member and former Production Manager); and is a former board 
member of the Channel Islands Ballet (past chair), Ventura County Medical Resource Foundation 
(past chair), United Way Allocations Cabinet, Ventura County Taxpayers Association, and the 
Ventura County Boy Scout Council (past president); as well as for several years with the (2009 
county champion) Newbury Park High School Mock Trial team (Assistant Coach) and Camarillo 
Academic Olympics (Superquiz and Test Preparation Chair).  He is also a Life Member of the 
National Eagle Scout Association. 

Jon is a graduate of the UCLA School of Law, where he was a member of the Law Review. 
He is the author of two editions of the nationally acclaimed and award winning book, The Cultural 
Encyclopedia of Baseball.  He resides in Camarillo with his wife of 37 years, Angela, a public school 
teacher.  Their 29-year-old twin daughters live on the east coast after attending Yale and 
Georgetown, but the parents are surviving just fine. 
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NEW LEGISLATION AND OTHER HOT TOPICS 
 
NOTE: THIS INFORMATION IS OF A GENERAL NATURE, AND IS NOT MEANT TO 

SUBSTITUTE FOR THE ADVICE OF LEGAL COUNSEL.  IT SHOULD NOT BE RELIED UPON AS AN 
OPINION OF LIGHTGABLER REGARDING ANY SPECIFIC MATTER. PLEASE CONTACT 
LIGHTGABLER FOR ADDITIONAL INFORMATION OR TO RECEIVE LEGAL ADVICE. 

1. A SUMMARY: THE SECOND PART OF THE 2019-2020 LEGISLATIVE SESSION (10/2020) 

In 2020, the California State Legislature was scheduled to convene on January 6 and 
adjourn on August 31, 2021, for the second half of the 2019-2020 legislative session.  Due to the 
COVID-19 pandemic, the Legislature suspended its session for almost two months between 
March 16, 2020, and May 4, 2020.  Even with the COVID-19 pandemic break in action, by the 
August 31, 2020, adjournment deadline, the Legislature still found a way to send 482 bills to 
Governor Newsom.  As of the signing deadline on September 30, 2020, he had signed 372 of 
those bills into law, and vetoed 56 proposed bills.  Of the 372 bills signed, more than 50 bills 
(about 14%) relate to labor and employment topics.  A summary of many of those bills is 
contained below. Note also that several of the bills that did not make the cut in this year’s 
legislative session because of COVID-19 complications may very well resurface again next year 
during the 2021-2022 legislative cycle. 

Additional information on each of the California bills listed below can be found at: 
https://leginfo.legislature.ca.gov (enter the bill number into the search box). 

2. AGRICULTURE: MANDATED LIGHT FOR WORK AT NIGHT (6/2020) 

Effective July 1, 2020, California OSHA amended its outdoor illumination regulations for 
agricultural businesses that conduct operations during hours of darkness (between sunset and 
sunrise). The amended regulations set forth specific lighting requirements for rest/meal break 
areas (and pathways leading to those areas), workspaces and maintenance areas. The amended 
regulations provide a helpful table that sets forth the specific requirements for various types of 
operations. The amended regulations also require agricultural employers to provide the lighting 
in a manner that minimizes glare for the workers, to hold safety meetings at the beginning of 
each shift “to inform employees of the location of the restrooms, drinking water, designated 
break areas, nearby bodies of water, and high traffic areas,” and to provide and require workers 
to wear Class 2 high visibility garments.  The final text approved by the Office of Administrative 
Law can be found at: https://www.dir.ca.gov/oshsb/documents/Outdoor-Agricultural-
Operations-During-Hours-of-Darkness-apprvdtxt.pdf. 

3. AGRICULTURE: OVERTIME (2016-2025) (Reminder!) 

On September 12, 2016, Governor Brown signed AB 1066 into law.  Employers with more 
than 25 employees should note the overtime change below for 2021.  Those with 25 or fewer 
employees still remain at the same overtime schedule through 2021, but starting in 2022, 
changes will kick in.  This bill phases out the overtime exemption under IWC Wage Order 14 for 

https://ballotpedia.org/California_State_Legislature
https://leginfo.legislature.ca.gov/
https://www.dir.ca.gov/oshsb/documents/Outdoor-Agricultural-Operations-During-Hours-of-Darkness-apprvdtxt.pdf
https://www.dir.ca.gov/oshsb/documents/Outdoor-Agricultural-Operations-During-Hours-of-Darkness-apprvdtxt.pdf
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agricultural workers (see the practice tip below), and phases in overtime according to the 
following schedule: 

More than 25 employees: 
YEAR  DAILY OVERTIME WEEKLY OVERTIME 
2020  9   50 
2021  8.5   45 
2022  8   40 
 
25 or fewer employees: 
YEAR  DAILY OVERTIME WEEKLY OVERTIME 
2017 - 2021 10 hours  60 hours 
2022  9.5   55 
2023  9   50 
2024  8.5   45 
2025  8   40 
 
As with the minimum wage increases discussed below, the sitting Governor has the ability 

to temporarily suspend or delay implementation of this bill (this is unlikely).  

Most of the other overtime provisions of Labor Code section 510 also began to apply to 
agricultural workers on January 1, 2019, although double overtime provisions will not kick in until 
January 1, 2022.  Note also that other provisions of the Labor Code, including meal period 
provisions, will now apply to formerly-exempt agricultural workers.  A revised IWC Wage Order 
14 has been issued consistent with the amended rules. See: 

https://www.dir.ca.gov/IWC/IWCArticle14.pdf. 

PRACTICE TIP:  AB 1066 is intended to do away with a section of the former IWC Wage 
Order 14 section 3(A), which read in part, “. . . employees shall not be employed more than ten 
(10) hours in any one workday or more than six (6) days in any workweek unless the employee 
receives one and one-half (1-1/2) times such employee’s regular rate of pay for all hours worked 
over ten (10) hours in any workday and for the first eight (8) hours on the seventh (7th) day of 
work and double the employee’s regular rate of pay for all hours worked over eight (8) on the 
seventh (7th) day of work in the workweek.”  Note that the federal wage and hour laws do not 
cover agricultural occupations. 

4. ARBITRATION: AB 51 PRELIMINARY INJUNCTION ISSUED (6/2020) 

AB 51 was a 2019 bill that purported to prevent mandatory agreements for arbitration of 
FEHA and Labor Code claims in California as of January 1, 2020, or any contracts for employment 
entered into, modified, or extended after that date.  As noted in our employment law update for 
the fall 2020, we believe that AB 51 is in direct conflict with the FAA, which clearly allows such 
agreements.  On February 7, 2020, in Chamber of Commerce v. Becerra, a federal district court 
issued a preliminary injunction preventing the enforcement of AB 51 (that order has now been 
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appealed).  In its order, the Court reasoned that the plaintiffs (those challenging AB 51) had met 
their initial burden of proof to show that AB 51 is likely preempted by the Federal Arbitration Act 
(“FAA”), “…because it discriminates against arbitration,” and therefore it, “interferes with the 
FAA’s objectives.”  Notably, the preliminary injunction issued by the court does not address the 
rights of private parties.  That said, the reasoning and holdings of this matter provide a framework 
for similar arguments and holdings in any potential private lawsuit.   

PRACTICE TIP: For now, employers may continue to make arbitration a mandatory 
condition of employment for new hires.  To do so, however, they still must provide the arbitration 
agreement at the application or offer stage so the applicant can review it prior to accepting the 
offer of employment, rather than waiting until the first day of employment to present the 
agreement for signing. See our arbitration Do’s and Don’ts in paragraph 52 below. 

5. BOARD OF DIRECTORS: GENDER QUOTAS (2019-2021) (Reminder!) 

Unless pending litigation results in a stay (see below), SB 826 (adding Corporations Code 
Sections 301.3 and 2115.5) made it mandatory for publicly-held domestic or foreign corporations 
whose principal executive offices are located in California (according to the corporation’s SEC 10-
K form) to have at least a minimum of one female director on the board by no later than 
December 31, 2019.  By no later than December 31, 2021, additional female board 
representation will be required as follows: 

1) If its number of directors is six or more, the corporation shall have a minimum of 
three female directors. 

2) If its number of directors is five, the corporation shall have a minimum of two female 
directors. 

3) If its number of directors is four or fewer, the corporation shall have a minimum of 
one female director. 

A corporation will be in compliance if directors identifying as female, regardless of sex at 
birth, hold the requisite number of board seats for at least a portion of a given calendar year.  
California is the first state to make such a rule: See:  

http://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201720180SB826.  

NOTE: On August 6, 2019, a lawsuit was filed in the Superior Court of Los Angeles seeking 
declaratory and injunctive relief to halt the implementation of SB 826. The pending case is Robin 
Crest, et. al. v. Alex Padilla. The court ruled in June 2020 that the plaintiffs have standing to sue, 
and the case is ongoing at this time. A second suit filed by the Pacific Legal Foundation in federal 
district court is currently on appeal. 

6. BOARD OF DIRECTORS: UNDERREPRESENTED COMMUNITY QUOTAS (10/2020) 

AB 979 amends California Corporations Code Section 301.3, and adds Sections 301.4 and 
2115.6.  AB 979 expands on California’s board diversification initiative started by SB 826 in 
2018.  By adding California Corporations Code Section 301.4, AB 979 requires that by no later 

http://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201720180SB826
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than December 31, 2021, any company that is: (1) a publicly held domestic or foreign corporation  
(a corporation with outstanding shares listed on a major United States stock exchange); and  
(2) whose principal executive offices, according to the corporation’s SEC 10-K form, are located 
in California, must have a minimum of one director from an underrepresented community on its 
board. AB 979 defines the term “Director from an underrepresented community” as “an 
individual who self-identifies as Black, African American, Hispanic, Latino, Asian, Pacific Islander, 
Native American, Native Hawaiian, or Alaska Native, or who self-identifies as gay, lesbian, 
bisexual, or transgender.”  

In addition, by no later than December 31, 2022, the number of directors from 
underrepresented communities may need to increase again, depending on the size of the 
company’s board of directors:  

1) Nine or more directors, a minimum of three directors from underrepresented 
communities. 

2) More than four but fewer than nine directors, a minimum of two directors from 
underrepresented communities. 

3) Four or fewer, a minimum of one director from an underrepresented community. 
 
The bill notes that, “A corporation may increase the number of directors on its board to 

comply with this section.” 

Noncompliance will result in steep penalties. “For a first violation… the amount of one 
hundred thousand dollars ($100,000) … For a second or subsequent violation … the amount of 
three hundred thousand dollars ($300,000).”  Violations occur when a “…director seat required 
… is not held by a director from an underrepresented community during at least a portion of a 
calendar year.” 

As with its predecessor bill (SB 826), AB 979 requires the Secretary of State to issue a 
report by no later than March 1, 2022, and then once per year thereafter, containing the 
following information: 1) The number of corporations subject to this section that were in 
compliance with the requirements of this section during at least one point during the preceding 
calendar year; 2) The number of publicly held corporations that moved their United States 
headquarters to California from another state or out of California into another state during the 
preceding calendar year; and 3) The number of publicly held corporations that were subject to 
this section during the preceding year, but are no longer publicly traded. 

AB 979 also adds Corporations Code Section 2115.6, stating that these rules “…apply to a 
foreign corporation that is a publicly held corporation to the exclusion of the law of the 
jurisdiction in which the foreign corporation is incorporated.” 

Similar to SB 826, the long-term viability of this law requiring underrepresented 
community diversity on boards is questionable. Regardless, given the short timing, impacted 
companies should begin planning now for the 2021 compliance deadline. 
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NOTE: On September 30, 2020, the same day the bill was signed, a lawsuit was filed in the 
Superior Court of Los Angeles seeking declaratory and injunctive relief to halt the implementation 
of SB 979. The pending case is Robin Crest, et. al. v. Alex Padilla II. This second lawsuit was filed 
by the same group that is challenging SB 826. 

7. COVID-19: AGRICULTURAL GUIDANCE BY OSHA (10/2020) 

AB 2043 adds to and repeals portions of California Labor Code Section 6725.  As an 
urgency measure, AB 2043 was immediately effective upon enactment on September 28, 2020, 
and it will remain in effect until “… the [COVID-19] state of emergency has been terminated by 
proclamation of the Governor….” 

This bill requires that Cal-OSHA distribute to agricultural employees, “in both English and 
Spanish, information on best practices for COVID-19 infection prevention, consistent with the 
Guidance Documents.” This information will be disseminated in both hardcopy and in electronic 
format on the division’s website.  Cal-OSHA is also ordered to begin a “statewide outreach 
campaign…to educate employees on any COVID-19-related employment benefits to which they 
are entitled, including access to paid sick leave and workers’ compensation, [to] include, but shall 
not be limited to, public service announcements on local Spanish radio stations and the 
distribution of workplace signs.” Impacted employers should note that the information to be 
disseminated will provide employees with “… contact information for the division that employees 
can use to report workplace safety complaints.”  

For purposes of this bill, an “agricultural employee” is a person employed in: (1) an 
agricultural occupation under Wage Order No. 14; (2) an industry preparing agricultural products 
for the market, on the farm, under Wage Order No. 13; or (3) an industry handling products after 
harvest under Wage Order No. 8. 

Under AB 2043, Cal-OSHA will also begin compiling and reporting on its website additional 
data related to its “subject matter, findings, and results of any investigation … relating to 
practices or conditions prescribed in the Guidance Documents or a COVID-19 illness or injury at 
a workplace.” See: 

 https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200AB2043. 

8. COVID-19: CALIFORNIA FILLS THE FFCRA PAID SICK LEAVE GAPS (10/2020) 

AB 1867 was signed into law on September 9, 2020, covering food sector workers and 
non-food sector workers and health care provider and emergency (first) responders. For non-
food sector workers, the bill went into effect ten days later on September 19, 2020 (for food 
sector workers the bill is retroactive to the issuance of the Governor’s Executive Order N-51-20, 
on April 16, 2020).  According to Governor Newsom, AB 1867 “closes the gaps in paid sick days 
provided in federal law [i.e., the Families First Coronavirus Response Act] … by including 
employers with over 500 employees and public and private employers of first responders and 
health care employees who opted not to cover their employees under federal law.”   

https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200AB2043
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AB 1867 does four things: 
 
1. It codifies the Governor’s Executive Order N-51-20, and coins the term “COVID-19 

food sector supplemental paid sick leave” (CFSSPSL); 
2. It authorizes additional handwashing requirements for food sector employers; 
3. It creates COVID-19 supplemental paid sick leave (CSPSL) for private companies with 

more than 500 employees nationwide and for private and public employers of first 
responders and healthcare providers (closing the FFCRA gaps for those two groups); 

4. It creates a temporary small employer (5-19 employees) mediation program through 
the DFEH in conjunction with the passing of SB 1383 (expanding CFRA to employers 
with five or more employees – see #26 below). 

 
COVID-19 Food Sector Supplemental Paid Sick Leave (CFSSPSL) and Handwashing 
 
AB 1867 creates California Labor Code Section 248 and codifies Governor Newsom’s 

Executive Order N-51-20 (signed into effect on April 16, 2020) related to supplemental paid sick 
leave for employees working in the “food sector.”   

WHO is eligible for CFSSPSL? 

Food sector workers who work for a covered hiring entity that has 500 or more employees 
nationwide are entitled to CFSSPSL.  A food sector worker is covered if the employee satisfies one 
or more of the following criteria:  

1. The employee works in an industry or occupation under Wage Order 3-2001 § 2(B) 

(the canning, freezing, and preserving industry), Wage Order 8-2001 § 2(H) (industries 

processing agricultural products after harvest), Wage Order 13-2001 § 2(H) (facilities 

on a farm that prepare products for market), or Wage Order 14-2001 § 2(D) (general 

agricultural occupations);  

2. the employee works for a hiring entity that operates a food facility; or 

3. the employee delivers food from a food facility AND “leaves the person’s home or 

other place of residence to perform work for or through the person’s hiring entity” 

(this means it does not apply to employees who exclusively work remotely from their 

homes). 

WHAT amount of CFSSPSL must be provided to an eligible food sector worker? 

A food sector worker must receive 80 hours of CFSSPSL, if “(i) The hiring entity considers 
the food sector worker to work ‘full time’” OR “(ii) The food sector worker worked or was 
scheduled to work, on average, at least 40 hours per week for the hiring entity in the two weeks 
preceding the date the food sector worker took COVID-19 food sector supplemental paid sick 
leave.”   



 

© 2020 LightGabler (FALL 2020) 7 

 
Part-time employees (who do not satisfy either (i) or (ii) above) receive CFSSPSL as 

follows: “ (i) If the food sector worker has a normal weekly schedule, the total number of hours 
the food sector worker is normally scheduled to work for or through a hiring entity over two 
weeks.” OR “(ii) If the food sector worker works a variable number of hours, 14 times the average 
number of hours the food sector worker worked each day for or through the hiring entity in the 
six months preceding the date the food sector worker took COVID-19 food sector supplemental 
paid sick leave. If the food sector worker has worked for the hiring entity fewer than six months, 
this calculation shall instead be made over the entire period the food sector worker has worked 
for the hiring entity.” 

Remember that just like the FFCRA, any CFSSPSL is extra paid sick leave. It must be granted 
prior to, and in addition to, any paid sick leave that may be available to the food sector worker 
under California or local city laws.  Note, however, that if a covered food sector employer already 
provided supplemental paid sick leave for COVID-19 reasons under Executive Order N-51-20, no 
additional CFSSPSL must be offered. Food sector employers need not provide an eligible food 
sector worker with more than the total number of hours of CFSSPSL noted above. 

An exemption applies to any food sector employer that previously granted its food sector 
workers “a supplemental benefit, such as supplemental paid leave, that is payable for the reasons 
[NOTED BELOW] and that would compensate the food sector worker in an amount equal to or 
greater than the amount of compensation for taking [CFSSPSL] to which the food sector worker 
would otherwise be entitled…” IF this criteria is met, “…then the hiring entity may count the 
hours of the other paid benefit or leave towards the total number of hours of [CFSSPSL] that the 
hiring entity is required to provide to the food sector worker under ….  As noted above, however, 
food sector employers cannot count ‘regular’ state or local paid sick leave.”  It can include, 
however,  “…paid leave already provided by the hiring entity pursuant to Executive Order N-51-
20 or supplemental paid leave provided pursuant to federal or local law.”   

WHEN is an employee eligible for CFSSPSL? 

A food sector worker can use CFSSPSL when the food sector worker is: 

1. “… subject to a federal, state, or local quarantine or isolation order related to COVID-
19. 

2. … advised by a health care provider to self-quarantine or self-isolate due to concerns 
related to COVID-19. 

3. … prohibited from working by the food sector worker’s hiring entity due to health 
concerns related to the potential transmission of COVID-19.” 

 
Labor Code 248 applies retroactively to April 16, 2020, and expires either “on December 

31, 2020 or upon the expiration of any federal extension of the Emergency Paid Sick Leave Act 
established by the federal Families First Coronavirus Response Act.” 
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HOW does an employee request CFSSPSL? 

A covered food sector employer must make CFSSPSL available for immediate use to an 
eligible food sector worker upon the employee’s oral or written request to the employer. 
Remember, that like FFCRA, it is the food sector worker who determines how many hours of 
CFSSPSL to use “up to the total number of hours to which the food sector worker is entitled….”  

Remember also that an employer cannot require an otherwise-eligible employee to first 
use up their available “regular” sick leave, vacation time or PTO. “A hiring entity shall not require 
a food sector worker to use any other paid or unpaid leave, paid time off, or vacation time 
provided by the hiring entity to the food sector worker before the food sector worker uses 
COVID-19 food sector supplemental paid sick leave or in lieu of COVID-19 food sector 
supplemental paid sick leave.” 

HOW much CFSSPSL is paid to an eligible food sector worker? 

For each hour of CFSSPSL, an eligible food sector worker must be compensated at a rate 
equal to the highest of the following:  “(i) the food sector worker’s regular rate of pay for the 
food sector worker’s last pay period; (ii) the state minimum wage; or (iii) the local minimum wage 
to which the food sector worker is entitled”.  Like the FFCRA, CFSSPSL is capped at a maximum of 
no more than $511 per day and $5,110 in the aggregate. 

Food Sector Worker Handwashing 

AB 1867 creates California Health and Safety Code Section 113963 to mandate that, “… a 
food employee working in any food facility … shall be permitted to wash their hands every 30 
minutes and additionally as needed.”  

COVID-19 Supplemental Paid Sick Leave (CSPSL) 

The federal FFCRA is not applicable to employers with 500 or more employees 
nationwide, and there is a potential exemption for certain “health care providers” and for 
“emergency (first) responders.”  AB 1867 closes those two gaps by creating California Labor Code 
Section 248.1.  

Notably, the CSPSL criteria closely follows many of the same criteria noted above for the 
CFSSPSL.  In what follows, we note only the differences between the CSPSL and the CFSSPSL, and 
the bill specifically notes that if the CFSSPSL applies to an eligible food sector worker, that worker 
does not also get CSPSL (again, no double-dipping). 

Who is eligible for CSPSL? 

The CSPSL applies to any “private sole proprietorship or any kind of private entity 
whatsoever, including, but not limited to, any kind of corporation, partnership, limited liability 
company, limited liability partnership, or any other kind of business enterprise that has 500 or 
more employees in the United States. 
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It also applies to any private or public entity “that employs health care providers or 
emergency responders … and that has elected to exclude such employees from emergency paid 
sick leave under the federal Families First Coronavirus Response Act. 

WHAT amount of CSPSL must be provided to an eligible worker? 

This is the same as the CFSSPSL, although there are some special rules for firefighters.  An 
eligible full-time employee is any employee that the employer considers to be “full-time” or who 
worked or was scheduled to work, on average, at least 40 hours per week for the hiring entity in 
the two weeks preceding the date on which the employee took CSPSL. 

Part-time employees (who do not satisfy the criteria above) receive CSPSL as follows:  (i) If 
the employee has a normal weekly schedule, the total number of hours the employee is normally 
scheduled to work for or through a hiring entity over two weeks; OR (ii) If the employee works a 
variable number of hours, 14 times the average number of hours the employee worked each day 
for or through the hiring entity in the six months preceding the date the employee took CSPSL. If 
the employee has worked for the hiring entity fewer than six months, this calculation shall instead 
be made over the entire period the employee has worked for the hiring entity.” 

CSPSL must be granted prior to, and in addition to, any paid sick leave that may be 
available to the employee under California or local city laws.  Note, however, that if the employer 
already provided supplemental paid sick leave for COVID-19 reasons (matching the AB 1867 
eligibility criteria noted below), no additional CSPSL must be offered. Employers need not provide 
an eligible employee with more than the total number of hours of CSPSL noted above. 

WHEN is an employee eligible for CSPSL? 

An employee can use CSPSL when the employee is: 

1.   subject to a federal, state, or local quarantine or isolation order related to COVID-19; 
2.   advised by a health care provider to self-quarantine or self-isolate due to concerns 

related to COVID-19; or 
3.   prohibited from working by the employer due to health concerns related to the 

potential transmission of COVID-19. 
 
The law became effective ten days after implementation (September 19, 2020), and 

expires either “on December 31, 2020 or upon the expiration of any federal extension of the 
Emergency Paid Sick Leave Act established by the federal Families First Coronavirus Response 
Act.” 

HOW does an employee request CSPSL? 

A covered employer must make CSPSL available for immediate use to an eligible employee 
upon the employee’s oral or written request to the employer. Like the FFCRA, it is the employee 



 

© 2020 LightGabler (FALL 2020) 10 

who determines how many hours of CSPSL to use, up to the total number of hours to which the 
employee is entitled.  

Remember also that an employer cannot require an otherwise-eligible employee to first 
use up their available “regular” sick leave, vacation time or PTO. 

HOW much CSPSL do I pay to an eligible worker? 

For each hour of CSPSL, the employee must be compensated at a rate equal to the highest 
of the following:  (i) the employee’s regular rate of pay for the employee’s last pay period; (ii) the 
state minimum wage; or (iii) the local minimum wage to which the employee is entitled.  Like the 
FFCRA, CSPSL is capped at a maximum of no more than $511 per day and $5,110 in the aggregate. 

If the employer has already provided a covered worker with a supplemental paid leave 
benefit which is payable for the qualifying reasons and in the amounts required by CSPSL, the 
employer may count that previously issued supplemental paid leave benefit toward the required 
CSPSL.  If the employer provided a supplemental paid leave benefit but did not pay the minimum 
amounts required by CSPSL, the employer may retroactively pay those benefits and then apply 
such benefits to the CSPSL requirement. 

WHAT must be included on the pay stub? 

As with standard California-mandated paid sick leave, AB 1867 provides that 
covered employers must list the amount of “available” COVID-19 Supplemental Paid Sick 
Leave on a covered employee’s paystub, or “in a separate writing provided on the designated 
pay date with the employee’s payment of wages.”  This must be done no later than the next full 
pay period after the law became effective on September 19, 2020.  (Note that the food sector 
employers were not required to comply with this provision). 

Pilot Small Business Mediation – CFRA Only 

Although unrelated to supplemental paid sick leave requirements, AB 1867 also amends 
California Government Code Section 12945.21 to require the DFEH to create a small employer 
family leave mediation pilot program, applicable to employers with 5-19 employees.  Within 30 
days after receipt of a right-to-sue notice from the DFEH alleging that the employer violated 
Section 12945.2 (the California Family Rights Act), the employer or employee may request that 
all parties participate in the DFEH mediation program. If the parties agree to mediate with the 
DFEH, the employee cannot pursue any civil action until the mediation is complete, and the 
employee’s statute of limitations for all related claims will be tolled until the mediation is 
complete. Once a request for mediation is timely submitted, the DFEH will then “promptly” 
initiate the mediation. A mediation is complete when the matter is resolved or when the DFEH 
notifies the parties that it believes further mediation would be fruitless.  This section of AB 1867 
will expire on January 1, 2024. 
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Mandatory Employee Notice and FAQs 

The Labor Commissioner has issued FAQs and two separate model notices for AB 1867’s 
CSPSL benefits; one for “Food Sector Workers,” and another for “Non-Food Sector Employees:" 

• The DLSE’s AB 1867 FAQs can be found at: https://www.dir.ca.gov/dlse/FAQ-for-
PSL.html. 

• A copy of the model notice for food sector workers can be found at:  
https://www.dir.ca.gov/dlse/COVID-19-Food-Sector-Workers-poster.pdf. 

• A copy of the model notice for non-food sector employees can be found at: 
https://www.dir.ca.gov/dlse/COVID-19-Non-Food-Sector-Employees-poster.pdf. 

 The bill can be seen at: 

http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200AB

1867. 

 All covered employees must receive the appropriate notice.  COVID-19 Supplemental 
Paid Sick Leave notices must be posted in a “conspicuous place” in the workplace, and should 
generally be posted in the same location at which other required workplace notices are posted. 
Covered employers may also provide the notice electronically or by mail to remote workers. 

 
9. COVID-19: MANDATED POTENTIAL EXPOSURE REPORTING (10/2020) 

On September 17, 2020, Governor Newsom signed AB 685 into law.  The bill adds 
California Labor Code Sections 6325 and 6432, and adds and repeals portions of Section 
6409.6.  This bill imposes significant new requirements upon employers to give notice of a 
potential COVID-19 exposure in the workplace. It also expands Cal-OSHA’s authority and citation 
powers.  AB 685 is effective January 1, 2021.  

AB 685 will require that any public or private employer that receives: (1) a “notice of a 
potential exposure to COVID-19” from, (2) a “qualifying individual,” (3) at the “worksite,” must 
take immediate steps to provide notice as required under AB 685. 

What is a “notice of a potential exposure to COVID-19”?  Notice of a potential exposure 
includes: (a) notification from a public health official or licensed medical provider that an 
employee was exposed to a “qualifying individual” at the worksite; (b) notice from an employee 
or the employee’s emergency contact that the employee is a qualifying individual; (c) notice 
through the employer’s own testing protocol that the employee is a qualifying individual; or 
(d) notification from a subcontracted employer that a qualifying individual was on the employer’s 
worksite.    

Who is a “qualifying individual”?  It is any person that has: (a) a laboratory-confirmed 
case of COVID-19; (b) a positive COVID-19 diagnosis from a licensed health care provider; or (c) a 
COVID-19-related order to isolate provided by a public health official.  Note that an employee 
who provides only informal notice that the employee “may have been” exposed to a friend or 
family member with COVID-19 is not a “qualifying individual” under AB 685, unless and until the 

https://www.dir.ca.gov/dlse/FAQ-for-PSL.html
https://www.dir.ca.gov/dlse/FAQ-for-PSL.html
https://www.dir.ca.gov/dlse/COVID-19-Food-Sector-Workers-poster.pdf
https://www.dir.ca.gov/dlse/COVID-19-Non-Food-Sector-Employees-poster.pdf
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200AB1867
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200AB1867
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employee has a laboratory-confirmed case or a diagnosis from a licensed health care provider, 
or an order to isolate from a public health official.  Nevertheless, to protect the workplace and 
the health and safety of all personnel, employers should remove an employee who “may have 
been” exposed to COVID-19 from the workplace until further testing or diagnosis can be 
obtained. 

How broadly does OSHA define the term “worksite”? It is defined to mean “…the 
building, store, facility, agricultural field, or other location where a worker worked during the 
infectious period.” The definition of worksite excludes “…buildings, floors, or other locations of 
the employer that a qualified individual did not enter.”  It appears that it does not include an 
employee's telework site if the employee has not interacted with others at a qualifying 
"worksite." Infectious period means the 48 hours (two days) prior to the positive test or symptom 
onset, through 10 days after that date. 

If notice is required, how quickly must it be sent out? Notice must be provided 
within one business day after receipt of the “notice of a potential exposure to COVID-19” at the 
“worksite.”  

What information must be contained in the notice? The notice must include four things: 
(1) a notice of the potential exposure to COVID-19; (2) information about the employer’s COVID-
19-related benefits applicable to employees under federal, state, or local laws (this might include 
workers’ compensation, COVID-19-related leave, company sick leave, state-mandated leave, 
supplemental sick leave, or negotiated leave provisions); (3) information about anti-retaliation 
and anti-discrimination protections for employees; and (4) the disinfection and safety plan that 
the employer plans to implement per the CDC guidelines.   

Who must receive the notice?  All employees (and the employers of any subcontracted 
employees) who were on the premises at the same worksite as the COVID-19 individual within 
the infectious period.   “Exclusive representatives” of the employees (e.g., a union 
representative) also must receive a notice which includes the same information required to be 
listed on an incident report (Cal/OSHA Form 300 injury and illness log), unless the information is 
inapplicable or unknown to the employer. This is true even if the employer is not otherwise 
required to maintain the Form 300.  

If an employer receives notice of a COVID-19 “outbreak” as defined by the California 
Department of Public Health (CDPH), the employer also must notify the local public health agency 
of the names, number, occupation, and worksite of employees who are COVID-19 positive.  As of 
October 2020, the CDPH defined the term “outbreak” to mean “in non-healthcare or non-
residential congregate setting workplaces ... three or more laboratory-confirmed cases of COVID-
19 among workers who live in different households within a two-week period.”  This notice to 
the local health department must be given within 48 hours.  The employer also must continue to 
update the local public health department regarding any new laboratory-confirmed cases.  

How does the employer provide notice? Notice must be provided in the same manner 
that “…the employer normally uses to communicate employment-related information.” Notice 
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can be sent by any method that will reach the exposed employees within one business day (e.g., 
personal service, overnight mail, email, text message). The notice must be in English as well as 
any other language understood by a majority of the employees.  

Is anyone excluded from these provisions? Yes. The law excludes certain health facilities 
and “employees who, as part of their duties, conduct COVID-19 testing or screening or provide 
direct patient care or treatment to individuals who are known to have tested positive for COVID-
19, are persons under investigation, or are in quarantine or isolation related to COVID-19, unless 
the qualifying individual is an employee at the same worksite.”  

Are there any record-keeping requirements? Yes, records of written notices issued under 
this section must be kept for three years.  

CAL-OSHA’S EXPANDED AUTHORITY 

AB 685 also expands Cal-OSHA’s authority to prohibit usage of or entry into any area or 
“…a place of employment, operation, or process, or any part thereof, [that] exposes workers to 
the risk of infection with [COVID-19] so as to constitute an imminent hazard to employees.” If 
this occurs, Cal-OSHA will provide an employer with a notice that must be posted in a conspicuous 
location.  

This entry/use prohibition will be limited only to the immediate area of “imminent 
hazard,” and it will not stop an employer from doing business in areas outside the area of 
“imminent hazard.”  The employer also will be allowed to enter the area to eliminate the 
“dangerous condition.”  

This bill also expands Cal-OSHA’s citation authority related to “serious violations.” See:  

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB685.  

The California Department of Industrial Relations ("DIR") has issued FAQs regarding the 
implementation of AB 685. Employers should review these FAQs for a full understanding of the 
new law. See: https://www.dir.ca.gov/dosh/coronavirus/AB6852020FAQs.html. 

10. COVID-19: MANDATED WORKERS’ COMPENSATION REPORTING (10/2020) 

On September 17, 2020, Governor Newsom signed SB 1159 into law, creating Labor Code 
sections 77.8, 3212.87 and 3212.88, and officially codifying the Governor’s prior Executive Order 
N-62-20. The new law requires employers with five or more employees to report an employee’s 
COVID-19-positive test result to their workers’ compensation carrier (claims administrator) via 
fax or email and establishes penalties of up to $10,000 for a failure to do so, among other 
violations. 

When was SB 1159 effective?  SB 1159 was an urgency bill and went into immediate 
effect when it was signed on September 17, 2020.  

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB685
https://www.dir.ca.gov/dosh/coronavirus/AB6852020FAQs.html
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What time period is covered? For an employee who suffers illness or death resulting from 
COVID-19 between July 6, 2020, and January 1, 2023, SB 1159 creates a “disputable presumption” 
that employees contracted the virus at work for workers’ compensation purposes.  It also 
retroactively applies this rebuttable presumption to the period between March 15, 2020, and 
July 5, 2020. 

When does the employer have to report a positive test? SB 1159 applies to employers 
with five or more employees, and mandates reporting to the employer’s workers’ compensation 
carrier when an employee tests positive for COVID-19. The law applies if an employer “knows or 
reasonably should know” that an employee has tested positive for COVID-19 within 14 days after 
performing work at the employee’s place of employment. 

For employees who previously indicated to their employer that they tested positive for 
COVID-19 between July 6, 2020, and September 17, 2020, employers had 30 days from 
September 17, 2020, to report those positive tests to their workers’ compensation carrier. 

For employees who report a positive test after September 17, 2020, the employer has 
three days from the date of notice of the positive test to report that information to its carrier. 

What does the employer have to report? The reporting obligation relates only to a 
COVID-19 positive (“Polymerase Chain Reaction”) test or other viral testing approved by the FDA. 
It does not apply to a positive antibody (“serologic”) test.  

The employer must report specific information to its claims administrator, including the 
fact that an employee has tested positive (without identifying the employee, unless the 
employee claims the positive diagnosis is work-related or has filed a claim form); the date of the 
positive test (which is the date the testing specimen was collected); the address of the 
employee’s specific place of employment during the 14-day period prior to the test; and the 
highest number of employees who reported to work at that location within 45 days prior to the 
last date on which the subject employee worked there.  

For positive tests between July 6, 2020, and September 17, 2020, the employer must 
report the highest number of employees who reported to work at the specific place of 
employment between those dates.  A “specific place of employment” includes, for example, a 
“building, store, facility, or agricultural field where an employee performs work at the employer’s 
direction.” It does not apply to teleworkers in their remote work environment, unless they are 
home health care workers. 

What happens after reporting a positive covid-19 test? The claims administrator will use 
the reported information to determine whether there has been an “outbreak” of COVID-19 at 
the employee’s “specific place of employment.”  

An “outbreak” occurs if: (a) four employees test positive for COVID-19 when the employer 
has 100 employees or less; (b) four percent of the employees at the specific place of employment 
test positive for COVID-19 if the employer has more than 100 employees; or (c) the specific place 
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of employment is ordered to close by a local public health department, the State Department of 
Public Health, the Division of Occupational Safety or Health or a school superintendent. 

Note that for employees working in healthcare (“one who provides direct patient care, or 
a custodial employee in contact with COVID-19 patients, who works at a health facility”) or in 
public safety positions (firefighters, peace officers, etc.) there is no “outbreak” requirement to 
qualify for the presumption. Those employees only need to test positive for COVID-19 within 14 
days of performing services at their place of employment on or after July 6, 2020. 

Can the employer challenge the “disputable presumption”? Although SB 1159 
establishes a presumption that an illness or death resulting from COVID-19 has arisen out of and 
in the course and scope of employment, that presumption is disputable. An employer may 
challenge the presumption by establishing evidence such as: (1) measures in place to reduce 
potential transmission of COVID-19 in the place of employment; (2) the employee’s risks of 
COVID-19 infection outside of the workplace; (3) statements made by the employee regarding 
exposure and diagnosis; and (4) any other evidence normally used to dispute a non-COVID-19 
work-related injury. 

What are the penalties for a failure to report? Following these reporting requirements is 
critical: SB 1159 provides for a penalty of $10,000 against an employer that “intentionally submits 
false or misleading information or fails to submit information,” as well as the potential for a civil 
citation. 

Although covered employers are required to report all employee COVID-19 positive cases 
to their claims administrator, employers are not required to provide a First Report of Injury form 
to employees unless the employee has asserted that an injury or illness occurred at work. That 
said, however, it may be best to provide the form to any employee who reports an illness or 
injury that could have occurred at work, to avoid a later allegation that the employer attempted 
to prevent the employee from pursuing a workers’ compensation claim. See: 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200SB1159. 

PRACTICE TIP: Employers are strongly advised to discuss these details and the impact of 
SB 1159 with their workers’ compensation carrier or insurance broker for further information. 

11. COVID-19: PPE STOCKPILE FOR HEALTH CARE (10/2020)

Every employer in California has the legal obligation to provide and maintain a safe and 
healthful workplace for employees. There can be heightened obligations in certain safety-
sensitive professions. 

Effective April 1, 2020, AB 2537 adds Labor Code 6403.3 to the California Labor Code to 
require that certain public employers and all private employers who provide “direct patient care” 
in a “general acute care hospital,” must maintain a stockpile and inventory of certain PPE, 
including N95 filtering face piece respirators, powered air-purifying respirators with high 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200SB1159
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efficiency particulate air filters, elastomeric air-purifying respirators and appropriate particulate 
filters or cartridges, surgical masks, isolation gowns, eye protection, and shoe coverings. Any 
single use items in the stockpile must be new and not previously worn or used.”  An employer 
who fails to comply faces civil penalties set at $25,000 per violation.  As of January 15, 2021, upon 
request by Cal-OSHA, a covered employer also must prepare to “report to the department, under 
penalty of perjury, its highest seven-day consecutive daily average consumption of personal 
protective equipment during the 2019 calendar year.”  See:  

 
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB2537.  
 
In addition, SB 275 adds California Health and Safety Code Section 131021 and California 

Labor Code Section 6403.1 regarding available PPE.  First, the bill requires the State Department 
of Public Health and the Office of Emergency Services to establish a statewide stockpile of PPE to 
be used in the event of a pandemic or other health emergency, and to create guidelines for the 
procurement, management, and distribution of PPE. Guidelines will include the amount of each 
type of PPE that would be required for all health care workers and essential workers in the state 
during a 90-day pandemic or other health emergency. The state will create a Personal Protective 
Equipment Advisory Committee to oversee this process.    

 
Second, effective January 1, 2023 (or possibly later depending on regulation adoption), 

certain health care employers, including clinics, health facilities, and home health agencies, will 
be required to maintain an inventory of new, unexpired PPE for use in the event of a declared 
state of emergency. Notably, the health care employer definition excludes, “an independent 
medical practice that is owned and operated, or maintained as a clinic or office, by one or more 
licensed physicians and used as an office for the practice of their profession, within the scope of 
their license.” The stockpile must be sufficient for at least 45 days of surge consumption. Civil 
penalties can be assessed for failure to comply, unless Cal-OSHA “determines that supply chain 
limitations make meeting the mandated level of supplies for a specific type of PPE infeasible and 
the health care employer has made a reasonable attempt to obtain PPE, or if the health care 
employer has made a showing that they are not in possession of the mandated level of supplies 
due to reasons beyond their control.” A small health care employer (25 or fewer employees) can 
also apply for waiver of “some or all of the PPE inventory requirements … by writing to the 
department, which may approve the waiver if the facility has 25 or fewer employees and the 
employer agrees to close in-person operations during a public health emergency in which 
increased use of PPE is recommended by the public health officer until sufficient PPE becomes 
available to return to in-person operations.” See: 

 
 https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200SB275. 

12. DFEH:  FAIR CHANCE ACT UPDATES (10/2020) 

In 2018, AB 1008, known as the “ban-the-box” bill, created the California Fair Chance Act 
(“FCA”).  For employers with five or more employees, the Act restricts the employer’s ability to 
make hiring decisions based on an applicant’s criminal history until after a conditional offer of 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB2537
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200SB275
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employment. Even then, if the basis for retracting the conditional offer of employment is the 
applicant’s criminal history, the employer must conduct a detailed reassessment and review 
process. 

That means that an employer can’t take back the job offer without considering the nature 
and gravity of the criminal history, the time that has passed since the conviction, and the nature 
of the job sought. If the employer decides to rescind the job offer based on criminal history, the 
employer must tell the employee in writing, provide a copy of any conviction history report upon 
which the employer relied in making its decision, and provide the applicant with at least five 
business days to respond. The employer must then consider any response provided by the 
applicant and issue a final determination.   

On October 1, 2020, the DFEH implemented new regulations related to the FCA and also 
issued a series of FAQs.  One of the many changes addressed in the regulations is a clarification 
that an employer cannot avoid the FCA “applicant” rules by allowing an applicant to start working 
provisionally before the criminal history has been received, and then withdraw the provisional 
employment if the criminal history is unsatisfactory. “An employer cannot evade the 
requirements of [the FEHA] or this regulation by having an individual lose their status as an 
‘applicant’ by working before undertaking a post-conditional offer review of the individual’s 
criminal history…‘Applicant’ includes…individuals who have been conditionally offered 
employment, even if they have commenced employment during the period of time the employer 
undertakes a post-conditional offer review and consideration of criminal history.” 

The revised regulations can be viewed at: 

 https://www.dfeh.ca.gov/wp-
content/uploads/sites/32/2020/07/FinalTextEmployRegCriminalHistory-CFRA-NewPLA.pdf.  

The FAQs are at: 

 https://www.dfeh.ca.gov/wp-
content/uploads/sites/32/2019/08/FairChanceActFAQ_ENG.pdf. 

13. DISASTER PLANS: RESIDENTIAL & ADULT DAY PROGRAMS (10/2020) 

SB 1264 applies emergency and disaster preparedness provisions (already applicable to a 
residential care facility for the elderly) to an adult residential facility and certain types of 
children’s residential facilities licensed under the California Community Care Facilities Act, as well 
as to a residential care facility for persons with chronic life-threatening illness. The bill also 
requires an adult day program licensed under the California Community Care Facilities Act to 
have an emergency and disaster plan with specified components including, among others, the 
location of all utility shut-off valves and instructions for use.  See: 
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200SB1264. 

https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2020/07/FinalTextEmployRegCriminalHistory-CFRA-NewPLA.pdf
https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2020/07/FinalTextEmployRegCriminalHistory-CFRA-NewPLA.pdf
https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2019/08/FairChanceActFAQ_ENG.pdf
https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2019/08/FairChanceActFAQ_ENG.pdf
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200SB1264
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14. DLSE: ONE YEAR STATUTE TO FILE & WHISTLEBLOWERS CAN GET FEES (10/2020) 

AB 1947 amends California Labor Code Sections 98.7 and 1102.5. The changes to Section 
98.7 (which enables workers to file retaliation claims with the DLSE) extend the statute of 
limitations from six months to one year for an employee to file a claim alleging discharge or 
retaliation in violation of any law enforced by the DLSE.  Recall that the statute of limitations for 
wage and hour claims is three years under the California Labor Code.  Once a claim is filed under 
Section 98.7, an administrative investigation is triggered which may result in penalties and 
reinstatement of the complaining employee.  Section 1102.5 also now authorizes an award of 
attorney fees to the prevailing whistleblower employee in addition to damages if the employer 
retaliated against an employee for exercising workplace rights. With the possibility of attorney 
fees now in play, we can anticipate an increase in employee whistleblower claims in 2021. See:   

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB1947.  

    PRACTICE TIP:  Labor Code § 1102.5(b), provides: "An employer may not retaliate 
against an employee for disclosing information to a government or law enforcement agency, 
where the employee has reasonable cause to believe that the information discloses a violation 
of state or federal statute, or a violation or noncompliance with a state or federal rule or 
regulation."   

15. DLSE: REPRESENTING THE FINANCIALLY-DISABLED IN ARBITRATION (10/2020) 

Under California Labor Code Section 98.4, the Labor Commission has the power to 
represent claimants attempting to uphold an amount previously awarded by the DLSE in trials de 
novo in Superior Court, so long as the DLSE determined that the claimant was financially unable 
to afford counsel.   SB 1384 extends this law to now also include proceedings held in “judicial or 
arbitral forums.”  So long as the DLSE determines that a wage claim has “merit,” this bill also 
allows the DLSE to represent an indigent wage claimant who is “…unable to have their claim 
adjudicated and decided by the DLSE under Sections 98 and 98.1 as the result of entry of a court 
order compelling arbitration.”  In addition, if a claim has been filed with the DLSE and the 
defending party wishes to compel arbitration, then the “petition to compel arbitration of a claim 
… shall be served on the DLSE. Upon request of a claimant, the DLSE shall have the right to 
represent the claimant in proceedings to determine the enforceability of the arbitration 
agreement, notwithstanding whether the adjudication of the enforceability of the arbitration 
agreement is conducted in a judicial or arbitral forum.”  See: 

https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200SB1384. 

16. EDD: EXPEDITED WORK SHARING PROGRAM (10/2020) 

The California Employment Development Department (EDD) Work Sharing program 
allows employers to request that their employees be able to participate in partial Unemployment 
Insurance (UI) as a temporary alternative to layoffs, if the employer’s production or services have 
been reduced.  Previously, the application and re-application processes were difficult to 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB1947
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200SB1384
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maneuver and slow to be implemented.  These inefficiencies were highlighted during the recent 
COVID-19 pandemic, as numerous employers attempted to apply for the Work Sharing Program, 
rather than laying off or furloughing their employees.  AB 1731 is an urgency statute (effective 
on September 28, 2020) intended to immediately expedite the Work Sharing Program 
application/re-application process for impacted employers and employees.  Specifically, AB 1731 
modifies the California Unemployment Insurance Code by amending Section 1279.5, and adding 
Sections 1279.6 and 1279.7. These changes are meant to both speed up and simplify the Work 
Sharing Program application/re-application and ongoing certification processes by, among other 
things, requiring the EDD to accept electronically submitted applications/re-applications through 
a portal on the EDD website.  The portal can be accessed at: 

 
https://www.edd.ca.gov/unemployment/Work_Sharing_Program.htm.   
 
The bill also requires expedited processing by the EDD.  “The department shall mail to an 

eligible employer a claim packet for each participating employee within five business days 
following approval of the application. For an employer that submitted a Work Sharing Program 
plan application online, the department shall make online claim forms available to the approved 
employer for each participating employee within five business days following approval of the 
application.”  AB 1731 also provides that any approved application/re-application submitted by 
eligible employers between September 15, 2020, and September 1, 2023, will be deemed 
approved for one year, unless the employer requests a shorter plan timeframe.  This bill remains 
in effect only until January 1, 2024 (unless the legislature extends the date). See: 
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB1731.  

 
PRACTICE TIP: To participate in the Work Sharing Program, an employer must meet all 10 

of the following requirements: (1) be a legally registered business in California; (2) have an active 
California State Employer Account Number; (3) have a minimum of two employees and at least 
10 percent of the regular workforce, or a department of the workforce, must be affected by a 
reduction in hours and wages; (4) employee hours and wages must be reduced by 10 to 60 
percent;  (5) health and retirement benefits must stay the same as before, or they must meet the 
same standards as other employees who are not participating in the Work Sharing Program; (6) 
the employees’ bargaining unit (if any) must agree to voluntarily participate and sign the 
application for the Work Sharing Program;  (7) affected work units to be covered by the Work 
Sharing Program, and each participating employee, must be identified by their legal name and 
Social Security number; (8) employees must know in advance that the employer plans to take 
part in the Work Sharing Program; (9) the employer must provide the estimated amount of 
layoffs to be avoided by participating in the Work Sharing Program; and (10) all necessary reports 
and information must be provided to the EDD. 

17. EEOC: EEO-1 REPORTING DEADLINE IS EXTENDED TO MARCH 2021 (10/2020) 

The EEOC annually collects EEO workforce data from certain employers, including 
employers with over 100 employees and federal contractors with 50-99 employees. This process 
is mandatory for affected employers.  The EEOC currently limits its data collection efforts to the 

https://www.edd.ca.gov/unemployment/Work_Sharing_Program.htm
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB1731
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number of employees by job category, gender, and race or ethnicity data (Component 1 data). 
The deadline for reporting will be delayed for “…the 2019 EEO-1 Component 1 data collection 
and the 2020 EEO-3 and EEO-5 data collections because of the Coronavirus Disease 2019 (COVID-
19) public health emergency.”  The EEOC notes, “EEO-1, EEO-3 and EEO-5 filers should begin 
preparing to submit data in 2021. Pending approval from the Office of Management and Budget 
under the Paperwork Reduction Act (PRA) the EEOC would expect to begin collecting the 2019 
and 2020 EEO-1 Component 1 in March 2021 and will notify filers of the precise date the surveys 
will open as soon as it is available. The EEOC would expect to begin collecting the 2020 EEO-3 and 
the 2020 EEO-5 in January 2021 and will notify filers of the precise date the surveys will open as 
soon as it is available.” https://www.eeoc.gov/newsroom/eeoc-delays-eeo-data-collections-
due-covid-19-public-health-emergency. 

18. FEDERAL CONTRACTORS: COMBATING RACE/SEX STEREOTYPING (10/2020) 

On September 22, 2020, President Trump signed an “Executive Order on Combatting Race 
and Sex Stereotyping.” See: https://www.whitehouse.gov/presidential-actions/executive-order-
combating-race-sex-stereotyping/.  That Executive Order, in part, required the Office of Federal 
Contract Compliance Programs (“OFCCP”) to create a “hotline” for receiving and investigating 
complaints that federal contractors implemented prohibited training programs in violation of the 
Executive Order.  Recall that this Executive Order prevents federal contractors from providing 
training that includes divisive concepts about race or sex stereotyping (“…character traits, values, 
moral and ethical codes, privileges, status, or beliefs to a race or sex, or to an individual because 
of his or her race or sex”) or race or sex scapegoating (“assigning fault, blame, or bias to a race 
or sex, or to members of a race or sex because of their race or sex…”). According to President 
Trump, this Executive Order was necessary “to promote unity in the Federal workforce, and to 
combat offensive and anti-American race and sex stereotyping and scapegoating.” On 
September 29, 2020, OFCCP launched the hotline, an online portal and an email address that 
employees can use to submit complaints. The prohibitions in the Executive Order apply to federal 
contractors with “contracts entered into 60 days after the date of this order” (November 21, 
2020). 

19. FEDERAL CONTRACTORS: NEW VOLUNTARY SELF-ID FORM (6/2020) 

As of August 4, 2020, federal contractors were required to begin using a new voluntary 
self-identification form to allow job applicants to disclose their disability status. The new form, 
which must be provided pre-offer, can be accessed at: https://www.dol.gov/agencies/ofccp/self-
id-forms.  Remember that employers must use the OFCCP form and cannot create their own 
substitute versions.  Whether or not the applicant decides to submit the form, once provided, is 
wholly voluntary to the applicant.  The OFCCP also updated its FAQs as they relate to using this 
form: https://www.dol.gov/agencies/ofccp/faqs/section-503. 

20. FEDERAL CONTRACTORS: SEXUAL ORIENTATION/GENDER ID FAQS (10/2020) 

The OFCCP has issued FAQs titled “Frequently Asked Questions Sexual Orientation and 
Gender Identity,” meant to assist federal contractors in understanding their obligations related 

https://www.eeoc.gov/newsroom/eeoc-delays-eeo-data-collections-due-covid-19-public-health-emergency
https://www.eeoc.gov/newsroom/eeoc-delays-eeo-data-collections-due-covid-19-public-health-emergency
https://www.whitehouse.gov/presidential-actions/executive-order-combating-race-sex-stereotyping/
https://www.whitehouse.gov/presidential-actions/executive-order-combating-race-sex-stereotyping/
https://www.dol.gov/agencies/ofccp/self-id-forms
https://www.dol.gov/agencies/ofccp/self-id-forms
https://www.dol.gov/agencies/ofccp/faqs/section-503
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to advertising, recruiting, posting data collection and reporting (EEO-1 and AAP) on these 
topics.  According to the FAQ, the term "gender identity" refers to one’s internal sense of one’s 
own gender. It may or may not correspond to the sex assigned to a person at birth, and may or 
may not be made visible to others.  The term ‘“Sexual Orientation” refers to an individual’s 
physical, romantic, and/or emotional attraction to people of the same and/or different gender. 
Examples of sexual orientations include straight (or heterosexual), lesbian, gay, and bisexual. 
With regard to advertising, contractors are told that they may, “… either state that they do not 
discriminate on any of the protected bases under Executive Order 11246, and list them all, or 
they may simply use the phrase ‘equal opportunity employer’." For recruitment, contractors are 
cautioned against asking “… any applicants or employees to prove their gender identity or 
transgender status …,” or asking for “… any documentation they do not request from other 
employees under similar circumstances ….”  For posting, contractors are reminded to post the 
“EEO is the Law” poster, and “contractors should continue using the existing poster as well as 
the "EEO is the Law" poster supplement created by OFCCP.”  The FAQ can be seen at: 
https://www.dol.gov/agencies/ofccp/faqs/lgbt#Q16. 

21. HEAT REGULATIONS: DRAFTS TO BE FINALIZED FOR INDOOR WORKERS (10/2020) 

SB 1167 required that by January 2019, the California Division of Occupational Safety and 
Health (DOSH) propose to OSHA a heat illness and injury prevention standard applicable to 
workers working in indoor places of employment. DOSH did so on January 29, 2019.  The 
proposed rules then underwent revisions, and are now in “Revised Draft Standard” form as of 
April 22, 2019.  Cal/OSHA is currently preparing rulemaking documents based on the revised draft 
standards. For the progress of the proposed rules and the current draft regulations see:  
https://www.dir.ca.gov/dosh/doshreg/heat-illness-prevention-indoors/.  

22. INDEPENDENT CONTRACTORS: AB 2257 EXPANDS AB 5 EXEMPTIONS (10/2020) 

On September 4, 2020, Governor Newsom signed AB 2257 as an urgency measure 
(effective immediately).  This bill expands and recasts various exemptions included in last year’s 
AB 5, which codified the “ABC test” first outlined in the Supreme Court’s 2018 decision in 
Dynamex Operations West, Inc. v. Superior Court, and then added a litany of possible exemptions 
from the ABC test.  In pertinent part, AB 2257 repeals California Labor Code Section 2750.3, and 
adds Sections 2775 through 2787. 

AB 2257 maintains the ABC test and the bulk of the exemptions established by AB 5 last 
year. AB 2257 also adds to AB 5 by creating additional specific occupations that are exempt from 
the ABC test, and it recasts portions of AB 5’s bona fide business-to-business exemption, 
professional services exemption, and referral agency exemption to make those exemptions 
applicable to more situations.  It also adds new exemption categories. 

Dynamex “ABC Test” Refresher 

The ABC test (now codified in Labor Code Section 2775) provides that for purposes of the 
California Labor Code, Unemployment Insurance Code and the Wage Orders: 

https://www.dol.gov/agencies/ofccp/posters
https://www.dol.gov/agencies/ofccp/faqs/lgbt#Q16
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“A person providing labor or services for remuneration shall be considered an employee 
rather than an independent contractor unless the hiring entity demonstrates that all of the 
following conditions are satisfied: 

(A) [CONTROL] The person is free from the control and direction of the hiring entity in 
connection with the performance of the work, both under the contract for the 
performance of the work and in fact. 

(B) [USUAL COURSE OF BUSINESS] The person performs work that is outside the usual 
course of the hiring entity’s business. 

(C) [INDEPENDENTLY ESTABLISHED TRADE] The person is customarily engaged in an 
independently established trade, occupation, or business of the same nature as that 
involved in the work performed.” 

The ABC test generally, and in particular Prong B, makes it much harder for an individual 
worker in California to be properly classified as an independent contractor.  Remember also that 
under the ABC test, the worker in question is “presumed” to be an employee UNLESS the hiring 
entity can prove ALL THREE of the prongs of the ABC test; this burden of proof falls squarely on 
the hiring entity. 

Even if a specific occupation or a certain type of contractual relationship is exempted from 
coverage under the AB 5/ABC Test, that does not automatically mean that independent 
contractor status is the legally-correct designation.  Rather, employers looking to create (or 
maintain) independent contractor relationships must still run the potential independent 
contractor through the former 12-factor “control” test (S.G. Borello & Sons, Inc. v. Department of 
Industrial Relations (“Borello”)).  As an upside, if the exemptions apply to the circumstances, 
employers have decades of jurisprudence and regulatory guidance on how to apply the Borello 
test appropriately, and the Borello test, as stringent as it is, is much more flexible and employer-
friendly than the newer ABC test. 

AB 2257’s New Expansions and Revisions Related to the Limited Exemptions from the 
ABC Test (note: the Borello Test Still Governs in Most Circumstances) 

AB 2257 adds the following new occupations to last year’s AB 5 list of OCCUPATIONS for 
which the ABC test is NOT applicable (the applicable test is the Borello test):  

1. Individuals providing underwriting inspections, premium audits, risk management; 

2. Loss control work for insurance and financial service industries; 

3. California licensed landscape architects; 

4. Manufactured housing salespersons; 

5. A newspaper distributor working under contract with a newspaper publisher, and a 

newspaper carrier working under contract either with a newspaper publisher or 

newspaper distributor;  

6. An individual who is engaged by an international exchange visitor program that has 

obtained and maintains full official designation by the United States Department of 
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State for the purpose of conducting, instead of participating in, international and 

cultural exchange visitor programs; and  

7. Competition judges with a specialized skill set or expertise providing services for the 

purposes of determining the outcome or enforcing the rules of a competition (e.g., an 

amateur umpire or referee). 

Recall that AB 5’s list also included: “A person or organization who is licensed by the 
Department of Insurance” [licensed insurance agents]; “A physician and surgeon, dentist, 
podiatrist, psychologist, or veterinarian licensed by the State of California”; “An individual who 
holds an active license from the State of California and is practicing one of the following 
recognized professions: lawyer, architect, engineer, private investigator, or accountant”; “A 
securities broker-dealer or investment adviser or their agents and representatives that are 
registered with the Securities and Exchange Commission or the Financial Industry Regulatory 
Authority”; “A direct sales salesperson”[e.g., Avon reps]; “A commercial fisherman working on 
an American vessel” (there is a sunset clause and changes under AB 2257); “A real estate licensee 
licensed by the State of California [and] for whom the determination of employee or independent 
contractor status shall be governed by subdivision (b) of Section 10032 of the Business and 
Professions Code”; and, “A repossession agency licensed pursuant to Section 7500.2 of the 
Business and Professions Code, for whom the determination of employee or independent 
contractor status shall be governed by Section 7500.2 of the Business and Professions Code.” 
[Labor Code Section 2783.] 

The ABC test also is NOT applicable to certain types of CONTRACTUAL RELATIONSHIPS 
(the applicable test is the Borello test), if all criteria for the particular exemption are met. This 
includes bona fide business-to-business, referral agency, and professional services contractual 
exemptions.  The specific expansions or revisions by AB 2257 to AB 5 are noted in bold and 
italicized: 

1. AB 2257 adds California Labor Code Section 2776 related to the “bona fide business-
to-business contracting relationships”: 

AB 5 excluded individuals acting as sole proprietors.  Under AB 2257’s modifications, 
individuals acting as sole proprietors can now be considered a “business service provider” and 
may be excluded from the ABC test, so long as ALL of the other eligibility criteria are met.  AB 
2257 also clarified that a “public agency or a quasi-public agency” can be a “contracting business” 
under this exemption. For the exemption to apply, the “business service provider” must meet all 
of the following conditions: 

i. Be free from the control and direction of the contracting business entity;  
ii. Provide services directly to the contracting business rather than to customers 

of the contracting business. Not applicable if the business service provider’s 
employees are solely performing the services under the contract under the 
name of the business service provider and the business service provider 
regularly contracts with other businesses; 
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iii. The contract is in writing and specifies the payment amount, including any 
applicable rate of pay, for services to be performed, as well as the due date 
of payment for such services; 

iv. [If required by the jurisdiction, the provider] has the required business license 
or business tax registration; 

v. The business service provider maintains a business location, which may 
include the business service provider’s residence, that is separate from the 
business or work location of the contracting business; 

vi. Customarily engaged in an independently established business of the same 
nature as that involved in the work performed; 

vii. Can contract with other businesses to provide the same or similar services and 
maintain a clientele without restrictions from the hiring entity; 

viii. Advertises and holds itself out to the public as available to provide services; 
ix. Consistent with the nature of the work … has its own tools, vehicles, and 

equipment to perform the services, not including any proprietary materials 
that may be necessary to perform the services under the contract; 

x. Can negotiate its own rates; 
xi. Consistent with the nature of the work… can set its own hours and location of 

work; and 
xii. Not performing the type of work for which a license from the Contractor’s 

State License Board is required. 

AB 2257 also adds the following clause to Labor Code 2276: “When two bona fide 
businesses are contracting with one another under [the criteria set forth above], the 
determination of whether an individual worker who is not acting as a sole proprietor or formed 
as a business entity, is an employee or independent contractor of the business service provider 
or contracting business is governed by Section 2775 [the ABC test].” 

2. AB 2257 adds California Labor Code Section 2777 related to “the relationship 
between a referral agency and a service provider … if the referral agency 
demonstrates that all of the following criteria are satisfied” – the service provider: 
 
a. Is an individual acting as a sole proprietor, or a business entity formed as a 

partnership, limited liability company, limited liability partnership, or corporation 
[that] provides services to clients through a referral agency… 

b. Is free from the control and direction of the referral agency in connection with 
the performance of the work for the client… 

c. Has the required business license or business tax registration (if required), in 

order to provide the services under the contract, the service provider shall 

certify to the referral agency that they have the required business license or 

business tax registration. The referral agency shall keep the certifications for a 

period of at least three years.  

 “Business license” includes a license, tax certificate, fee, or equivalent 

payment that is required or collected by a local jurisdiction annually, or 
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on some other fixed cycle, as a condition of providing services in the local 

jurisdiction. 

 “Local jurisdiction” means a city, county, or city and county, including 

charter cities. 

d. If there is an applicable professional licensure, permit, certification, or 
registration administered or recognized by the state available for the type of 
work being performed for the client, the service provider shall certify to the 
referral agency that they have the appropriate professional licensure, permit, 
certification, or registration. The referral agency shall keep the certifications for 
a period of at least three years. 

e. If the work for the client requires the service provider to hold a state contractor’s 
license … the service provider has the required contractor’s license. 

f. Delivers services to the client under service provider’s name, without being 
required to deliver the services under the name of the referral agency. 

g. Provides its own tools and supplies to perform the services. 
h. Is customarily engaged, or was previously engaged, in an independently 

established business or trade of the same nature as, or related to, the work 
performed for the client. 

i. The referral agency does not restrict the service provider from maintaining a 
clientele without any restrictions from the referral agency and the service 
provider is free to seek work elsewhere, including through a competing referral 
agency. 

j. Sets their own hours and terms of work or negotiates their hours and terms of 
work directly with the client. 

k. Without deduction by the referral agency …sets their own rates, negotiates their 
rates with the client through the referral agency, negotiates rates directly with 
the client, or is free to accept or reject rates set by the client. 

l. Is free to accept or reject clients and contracts, without being penalized in any 
form by the referral agency. This paragraph does not apply if the service 
provider accepts a client or contract and then fails to fulfill any of its contractual 
obligations. 

m. …the following definitions apply: 

 “Client” means: 

 A person who utilizes a referral agency to contract for services 

from a service provider, or 

 A business that utilizes a referral agency to contract for services 

from a service provider that are otherwise not provided on a 

regular basis by employees at the client’s business location, or to 

contract for services that are outside of the client’s usual course 

of business. Notwithstanding subdivision (a), it is the 

responsibility of a business that utilizes a referral agency to 
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contract for services, to meet the conditions outlined in this 

subparagraph. 

  “Referral agency” is a business that provides clients with referrals for 

service providers to provide services under a contract, with the exception 

of services in subparagraph (C). 

 … referrals for services shall include, but are not limited to, 

graphic design, web design, photography, tutoring, consulting, 

youth sports coaching, caddying, wedding or event planning, 

services provided by wedding and event vendors, minor home 

repair, moving, errands, furniture assembly, animal services, dog 

walking, dog grooming, picture hanging, pool cleaning, yard 

cleanup, and interpreting services. 

 … referrals for services do not include services provided in an 

industry designated by the Division of Occupational Safety and 

Health or the Department of Industrial Relations as a high hazard 

industry … or referrals for businesses that provide janitorial, 

delivery, courier, transportation, trucking, agricultural labor, 

retail, logging, in-home care, or construction services other than 

minor home repair. 

  “Referral agency contract” is the agency’s contract with clients and 

service providers governing the use of its intermediary services ... The 

intermediary services provided to the service provider by the referral 

agency are limited to client referrals and other administrative services 

ancillary to the service provider’s business operation. 

 A referral agency’s contract may include a fee or fees to be paid 

by the client for utilizing the referral agency. This fee shall not be 

deducted from the rate set or negotiated by the service provider. 

  “Service provider” means an individual acting as a sole proprietor or 

business entity that agrees to the referral agency’s contract and uses the 

referral agency to connect with clients. 

  “Tutor” means a person who develops and teaches their own curriculum, 

teaches curriculum that is proprietarily and privately developed, or 

provides private instruction or supplemental academic enrichment 

services by using their own teaching methodology or techniques. A 

“tutor” does not include an individual who contracts with a local 

education agency or private school through a referral agency for 

purposes of teaching students of a public or private school in a classroom 

setting. 
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  “Youth sports coaching” means services provided by a youth sports 

coach who develops and implements their own curriculum, which may be 

subject to requirements of a youth sports league, for an athletic program 

in which youth who are 18 years of age or younger predominantly 

participate and that is organized for the purposes of training for and 

engaging in athletic activity and competition. “Youth sports coaching” 

does not mean services provided by an individual who contracts with a 

local education agency or private school through a referral agency for 

purposes of teaching students of a public or private school. 

  “Interpreting services” means: 

 Services provided by a certified or registered interpreter in a 

language with an available certification or registration through 

the Judicial Council of California, State Personnel Board, or any 

other agency or department in the State of California, or through 

a testing organization, agency, or educational institution 

approved or recognized by the state, or through the Registry of 

Interpreters for the Deaf, Certification Commission for Healthcare 

Interpreters, National Board of Certification for Medical 

Interpreters, International Association of Conference Interpreters, 

United States Department of State, or the Administrative Office 

of the United States Courts. 

 Services provided by an interpreter in a language without an 

available certification through the entities listed above. 

  “Consulting” means providing substantive insight, information, advice, 

opinions, or analysis that requires the exercise of discretion and 

independent judgment and is based on an individual’s knowledge or 

expertise of a particular subject matter or field of study. 

  “Animal services” means services related to daytime and nighttime pet 

care including pet boarding. 

n. The determination of whether an individual worker is an employee of a service 
provider or whether an individual worker is an employee of a client is governed 
by Section 2775 [ABC Test].” 

 
3. ‘Professional services’: AB 2257 adds California Labor Code Section 2778: 

[“professional services” is defined below] – Dynamex does not apply to these 
contractual relationships (Borello governs), so long as the criteria are met. 

(1)   The individual maintains a business location, which may include the individual’s 
residence, that is separate from the hiring entity. Nothing in this paragraph 
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prohibits an individual from choosing to perform services at the location of the 
hiring entity. 

(2)   If work is performed more than six months after the effective date of this section 
and the work is performed in a jurisdiction that requires the individual to have 
a business license or business tax registration, the individual has the required 
business license or business tax registration in order to provide the services 
under the contract, in addition to any required professional licenses or permits 
for the individual to practice in their profession. 

(3)   The individual has the ability to set or negotiate their own rates for the services 
performed. 

(4)   Outside of project completion dates and reasonable business hours, the 
individual has the ability to set the individual’s own hours. 

(5)   The individual is customarily engaged in the same type of work performed under 
contract with another hiring entity or holds themselves out to other potential 
customers as available to perform the same type of work. 

(6)   The individual customarily and regularly exercises discretion and independent 
judgment in the performance of the services. 

 
The term “individual” includes an individual providing services as a sole proprietor or 

other business entity. The term “Professional services” includes any of the following: 
 

a. Marketing, provided that the contracted work is original and creative in character 
and the result of which depends primarily on the invention, imagination, or talent 
of the individual or work that is an essential part of or necessarily incident to any 
of the contracted work. 

b. Administrator of human resources, provided that the contracted work is 
predominantly intellectual and varied in character and is of such character that 
the output produced or the result accomplished cannot be standardized in 
relation to a given period of time. 

c. Travel agent services provided by either of the following: 

 A person regulated by the Attorney General. 

 An individual who is a seller of travel … and who is exempt from the 
registration provisions of the Business and Professions Code. 

d. Graphic design. 
e. Grant writer. 
f. Fine artist (an individual who creates works of art to be appreciated primarily or 

solely for their imaginative, aesthetic, or intellectual content, including drawings, 
paintings, sculptures, mosaics, works of calligraphy, works of graphic art, crafts, 
or mixed media). 

g. Enrolled agent licensed by the Treasury to practice before the IRS. 
h. Payment processing agent through an independent sales organization. 
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i. Services provided by any of the following: 

 A still photographer, photojournalist, videographer, or photo editor who 
works under a written contract that specifies the rate of pay and 
obligation to pay by a defined time, as long as the individual providing 
the services is not directly replacing an employee who performed the 
same work at the same volume for the hiring entity; the individual does 
not primarily perform the work at the hiring entity’s business location, 
notwithstanding paragraph (1) of subdivision (a); and the individual is 
not restricted from working for more than one hiring entity. This 
subclause is not applicable to a still photographer, photojournalist, 
videographer, or photo editor who works on motion pictures, which is 
inclusive of, but is not limited to, theatrical or commercial productions, 
broadcast news, television, and music videos. Nothing in this section 
restricts a still photographer, photojournalist, photo editor, or 
videographer from distributing, licensing, or selling their work product to 
another business, except as prohibited under copyright laws or workplace 
collective bargaining agreements. 

 To a digital content aggregator by a still photographer, photojournalist, 
videographer, or photo editor. 

 The following definitions apply: 

  “Photo editor” means an individual who performs services 
ancillary to the creation of digital content, such as retouching, 
editing, and keywording. 

  “Digital content aggregator” means a licensing intermediary that 
obtains a license or assignment of copyright from a still 
photographer, photojournalist, videographer, or photo editor for 
the purposes of distributing that copyright by way of sublicense 
or assignment, to the intermediary’s third party end users. 

j. Services provided by a freelance writer, translator, editor, copy editor, illustrator, 
or newspaper cartoonist who works under a written contract that specifies the 
rate of pay, intellectual property rights, and obligation to pay by a defined time, 
as long as the individual providing the services is not directly replacing an 
employee who performed the same work at the same volume for the hiring 
entity; the individual does not primarily perform the work at the hiring entity’s 
business location, notwithstanding paragraph (1) of subdivision (a); and the 
individual is not restricted from working for more than one hiring entity. 

k.  Services provided by an individual as a content contributor, advisor, producer, 
narrator, or cartographer for a journal, book, periodical, evaluation, other 
publication or educational, academic, or instructional work in any format or 
media, who works under a written contract that specifies the rate of pay, 
intellectual property rights and obligation to pay by a defined time, as long as 
the individual providing the services is not directly replacing an employee who 
performed the same work at the same volume for the hiring entity, the individual 
does not primarily perform the work at the hiring entity’s business location 
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notwithstanding paragraph (1) of subdivision (a); and the individual is not 
restricted from working for more than one hiring entity. 

l. Services provided by a licensed esthetician, licensed electrologist, licensed 
manicurist, licensed barber, or licensed cosmetologist provided that the 
individual: 

 Sets their own rates, processes their own payments, and is paid directly by 
clients. 

 Sets their own hours of work and has sole discretion to decide the number 
of clients and which clients for whom they will provide services. 

 Has their own book of business and schedules their own appointments. 

 Maintains their own business license for the services offered to clients. 

  If the individual is performing services at the location of the hiring entity, 
then the individual issues a Form 1099 to the salon or business owner from 
which they rent their business space. 

 This subparagraph shall become inoperative, with respect to licensed 
manicurists, on January 1, 2022. 

m. A specialized performer hired by a performing arts company or organization to 
teach a master class for no more than one week. “Master class” means a 
specialized course for limited duration that is not regularly offered by the hiring 
entity and is taught by an expert in a recognized field of artistic endeavor who 
does not work for the hiring entity to teach on a regular basis. 

n. Services provided by an appraiser. 
o. Registered professional foresters. 

 
4. AB 2257 adds California Labor Code Section 2779 related to “single-engagement 

event.”   This section provides that the ABC test is not applicable to “the relationship 
between two individuals wherein each individual is acting as a sole proprietor or 
separate business entity formed as a partnership, limited liability company, limited 
liability partnership, or corporation performing work pursuant to a contract for 
purposes of providing services at the location of a single-engagement event,” if the 
following criteria are met: 
a. Neither individual is subject to control and direction by the other, in connection 

with the performance of the work, both under the contract for the performance 
of the work and in fact.  

b. Each individual has the ability to negotiate their rate of pay with the other 
individual. 

c. The written contract between both individuals specifies the total payment for 
services provided by both individuals at the single-engagement event, and the 
specific rate paid to each individual. 

d. Each individual maintains their own business location, which may include the 
individual’s personal residence. 

e. Each individual provides their own tools, vehicles, and equipment to perform the 
services under the contract. 
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f. If the work is performed in a jurisdiction that requires an individual to have a 
business license or business tax registration, then each individual has the 
required business license or business tax registration. 

g.  Each individual is customarily engaged in the same or similar type of work 
performed under the contract or each individual separately holds themselves out 
to other potential customers as available to perform the same type of work. 

h. Each individual can contract with other businesses to provide the same or similar 
services and maintain their own clientele without restrictions. 

 “Single-engagement event” means a stand-alone non-recurring event in a single 
location, or a series of events in the same location no more than once a week. 

 “Services” under this section do not include services provided in an industry designated 
by DOSH or the DIR as a high hazard industry … or janitorial, delivery, courier, transportation, 
trucking, agricultural labor, retail, logging, in-home care, or construction services other than 
minor home repair. 

5. AB 2257 adds California Labor Code Section 2780 excluding certain occupations in 
connection with creating, marketing, promoting, or distributing sound recordings or 
musical compositions from the ABC test (Borello applies). These include, among 
others: 

(A) Recording artists, subject to the below. (B) Songwriters, lyricists, composers, and 
proofers. (C) Managers of recording artists. (D) Record producers and directors. (E) Musical 
engineers and mixers engaged in the creation of sound recordings. (F) Musicians engaged in 
the creation of sound recordings, subject to the below. (G) Vocalists, subject to the below. 
(H) Photographers working on recording photo shoots, album covers, and other press and 
publicity purposes. (I) Independent radio promoters. (J) Any other individual engaged to render 
any creative, production, marketing, or independent music publicist services related primarily 
to the creation, marketing, promotion, or distribution of sound recordings or musical 
compositions. 

It DOES NOT include:  

(A) Film and television unit production crews, as such term is commonly used in the film 
and television industries, working on live or recorded performances for audiovisual works, 
including still photographers and cinematographers. (B) Publicists who are not independent 
music publicists. 

There are various other industry-specific requirements under Labor Code Section 2780.  
If this potential exemption to the ABC test might apply, employers are strongly encouraged to 
review the actual bill language.  
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Other California Labor Code Sections Added Through AB 2257: 

1. Section 2781 – construction contractor and subcontractor (addressed in AB 5) 

2. Section 2782 – data aggregator and individual providing feedback to the data 

aggregator 

3. Section 2784 – motor club (addressed in AB 5) 

4. Section 2785 – statement of the law’s applicability and confirmation of 

retroactivity  

5. Section 2786 –  statement the attorney general or local authorities can sue for 

injunctive relief in certain instances 

6. Section 2787 – severability clause 

A Quick Borello Test Refresher 

If the ABC test does not apply based on an AB 5 or AB 2257 exemption, then the validity 
of independent contractor status is determined through application of the Borello test: 

Most important factor:   “Who controls the means of production?” 

Additional Factors:  (1) Whether the person performing services is engaged in an 
occupation or business distinct from that of the principal; (2) Whether or not the work is a part 
of the regular business of the principal; (3) Whether the principal or the worker supplies the 
instrumentalities, tools, and the place for the person doing the work; (4) The alleged employee’s 
investment in the equipment or materials required by his task; (5) The skill required in the 
particular occupation; (6) The kind of occupation, with reference to whether, in the locality, the 
work is usually done under the direction of the principal or by a specialist without supervision; 
(7) The alleged employee’s opportunity for profit or loss depending on his managerial skill; (8) 
The length of time for which the services are to be performed; (10) The degree of permanence 
of the working relationship; (11) The method of payment, whether by time or by the job; and 
(12) Whether or not the parties believe they are creating an employer-employee relationship. 

Although beyond the scope of this summary, the federal Department of Labor and the 
Internal Revenue Service each has its own internal tests for determining control and properly 
applying the Borello or similar tests.  There is also significant case law guidance available. 

What Are the Consequences of Misclassification? 

The consequences of misclassifying an employee as an independent contractor can 
include potential liability for:  

1. Unpaid wages, including overtime, meal periods and rest periods;  
2. Unpaid payroll taxes and penalties imposed by taxing authorities like the IRS or EDD;  
3. Workers’ compensation liability; 
4. Private Attorneys General Act and/or Unfair Competition Law claims; 
5. Civil penalties of no less than $5,000 and no more than $15,000 for each violation, 

and civil penalties between $10,000 to $25,000 for a pattern and practice of violations 
[California Labor Code Section 226.8(b) and (c). Section 226.8 does not create a 
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private right of action, the penalty for a violation is enforceable only through the Labor 
Commission]; 

6. Being required to prominently display a notice (signed by an officer of the company) 
on the company website for one year admitting to violating the law; and 

7. AB 5 also explicitly creates an action for injunctive relief by the Attorney General (or 
a local prosecutor in certain circumstances) which is brought “…in the name of the 
people of the State of California upon their own complaint or upon the complaint of 
a board, officer, person, corporation, or association.” 

PRACTICE TIPS:  Although it is very likely that the rules surrounding independent 
contractors will continue to be amended through future legislation (and in the case of Uber/Lyft, 
possibly through a ballot measure) and clarified through future case law, employers are 
cautioned to act now.  All employers using independent contractors should do three things: 

1. Review your “independent contractor” potential exposure with employment law 
counsel – if you currently use “independent contractors,” they may actually be 
“employees” under the ABC or Borello tests.  Prepare a list of those contractors and 
review them with your counsel. 

2. Review your vendor relationships – Business-to-business, personal services, or other 
types of contractual relationships should also be reviewed to ensure compliance with 
the law, and to make sure the ABC test is not applicable.  Remember that if the vendor 
does not have a separate business location, or has no other clients, these are red flags. 

3. Make corrections ASAP – Work with employment counsel to review whether or not 
you need to reclassify contractors as employees to comply with the law and avoid 
significant liability. 

See:  
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB2257. 

23. INDEPENDENT CONTRACTORS: NEWSPAPER EXEMPTION EXTENDED (10/2020) 

Last year AB 170 extended a narrow, time-limited exemption (through January 1, 2021) 
from the ABC test to certain newspaper businesses and carriers. This year, under AB 323, 
newspapers and their carriers received an additional short reprieve.  AB 323 does two important 
things: (1) it extends the exemption out for an additional year, through January 1, 2022. This was 
found by the legislature to be necessary because newspaper carriers were facing the “specter of 
an average increase of 85 percent in distribution costs if the California Legislature does not 
extend the AB 170 exemption for news carriers, forcing papers to abandon their contract delivery 
model in 2021”; and (2) it slightly expands the breadth of the former AB 170 exemption for 
newspaper carriers by removing the AB 170 requirement that the carrier be “working under 
contract with a newspaper publisher or newspaper distributor.”  A newspaper carrier is "… a 
person who effects physical delivery of the newspaper to the customer or reader.”  See: 
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB323. 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB2257
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB323
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24. INDEPENDENT CONTRACTORS: TRUCKERS RECEIVE AN INJUNCTION (10/2020) 

Earlier in 2020, a federal district court in California issued a preliminary injunction 
preventing enforcement of AB 5 as that law pertains to owner-operator motor carrier operations 
in California (truck drivers).  The California State Attorney General has filed an appeal of that 
injunction to the federal Ninth Circuit, and litigation is ongoing.  It is anticipated that this matter 
may make its way to the U.S. Supreme Court at some future point, and it could be many months 
or even years before we have finality. Until that time, the injunction continues to prevent 
enforcement of AB 5 against this particular sector. In granting the injunction, the court was 
swayed by the California Trucking Association’s argument that Prong B of the ABC test is both 
expressly and impliedly preempted by the Federal Aviation Administration Authorization Act of 
1994 (“FAAAA”), which prohibits any state from “enact[ing] or enforc[ing] a law, regulation, or 
other provision having the force and effect of law related to a price, route, or service of any motor 
carrier . . . with respect to the transportation of property.” 49 U.S.C. § 14501(c)(1). The Court 
said, FAAAA likely preempts “an all or nothing” state law like AB-5, which categorically prevents 
motor carriers from exercising their freedom to choose between using independent contractors 
or employees.”  

NOTE: This injunction only applies to truck driving operations, but several other industries 
have taken aim at AB 5, including freelancers, Uber and Postmates.  The lawsuits primarily argue 
that AB 5’s arbitrary list of exemptions violates the Equal Protection clauses of both our state and 
federal constitutions.  Uber, Lyft and DoorDash also funded Proposition 22, through which voters 
decided that persons working for app-based transportation and delivery companies can retain 
their status as independent contractors if the company does not: (1) require drivers to accept 
specific deliveries or rides; (2) unilaterally set a number of hours or schedule; and it (3) allows 
drivers to hold other jobs or to work for other network-based companies. Proposition 22 also 
provides these contractors with benefits similar to those provided to traditional employees 
(120% of the applicable minimum wage for all time engaged driving, healthcare subsidies, etc.). 

25. JUDGMENTS: HOLDING BUSINESS OWNERS ACCOUNTABLE (10/2020) 

AB 3075 is a bill with several moving parts. First, it amends and adds to California 
Corporations Code Section 1502 to note that beginning January 1, 2022, or once the Secretary of 
State certifies that it has completed the California Business Connect project (an automated online 
system allowing companies to do online filing and records requests), whichever is earlier, 
corporate filings will require a business statement of information to denote if any officer, director 
has an outstanding final judgment issued by the DLSE or a court of law (if  no appeal is pending) 
for the violation of any Wage Order or provision of the California Labor Code. According to the 
bill authors, this is necessary because, “Workers are harmed when these natural persons violate 
labor laws and then evade the reach of law enforcement by shedding the garb of one business 
entity and subsequently donning a new corporate facade. This bill seeks to disrupt such an 
evasive maneuver by requiring corporations and limited liability companies (LLCs) to provide a 
statement to the Secretary of State indicating whether any officer or any director of the 
corporation or member or manager of the LLC has an outstanding final judgment issued by the 
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Division of Labor Standards Enforcement or a court of law, for which no appeal therefrom is 
pending.”   

Second, AB 3075 also adds California Labor Code section 200.3 to provide that a successor 
to any judgment debtor is liable for any wages, damages, and penalties owed to any of the 
judgment debtor’s former workforce pursuant to a final judgment upon meeting any of the 
following criteria: (1) uses substantially the same facilities or substantially the same workforce to 
offer substantially the same services as the judgment; (2) has substantially the same owners or 
managers that control the labor relations as the judgment debtor; (3) employs as a managing 
agent (as defined by subdivision (b) of Section 3294 of the Civil Code) any person who directly 
controlled the wages, hours, or working conditions of the affected workforce of the judgment 
debtor; (4) operates a business in the same industry and the business has an owner, partner, 
officer, or director who is an immediate family member of any owner, partner, officer, or director 
of the judgment debtor.  

Third, it amends Labor Code Section 1205 to provide that nothing in the statutory 
provisions of the Code precludes a local jurisdiction from enforcing its own local labor standards, 
and it expressly authorizes local jurisdictions to enforce local standards relating to the payment 
of wages that are more stringent than state standards – although the state is clear to note that 
it will not reimburse the local jurisdictions for the costs associated with any such enforcement of 
their own local rules. See: 

 https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200AB3075. 

26. LEAVES OF ABSENCE: CFRA NOW COVERS SMALL EMPLOYERS (10/2020) 

On September 17, 2020, Governor Newsom signed SB 1383 into law. That bill adds 
California Government Code Section 12945.2 and is effective as of January 1, 2021. As a result, 
the majority of California employers will be required to provide their qualifying employees with 
up to 12 weeks of unpaid California Family Rights Act (“CFRA”) leave per year.  SB 1383 also 
expands the scope of the term “family members” and eliminates the “key employee” exception 
from CFRA. 

CFRA originally applied only to employers with 50 or more employees who worked within 
a 75-mile radius.  As of January 1, 2021, all employers with five or more employees for each 
working day during each of 20 or more calendar workweeks in the current or preceding 
calendar year must comply with CFRA requirements.  To qualify for CFRA leave, the employee 
must have more than 12 months of service with the employer and have worked at least 1,250 
hours in the 12-month period before the leave begins. There will no longer be any requirement 
that the employees work within a specified radius.   

 
Under CFRA, covered employers must provide employees with up to 12 weeks of unpaid, 

job-protected leave in a 12-month period.  CFRA leave may be taken for the following reasons 
(the SB 1383 changes are emphasized in bold): 

 

https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200AB3075
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1. the birth of a child or placement of a child with the employee in connection with 

an adoption or foster care (the definition of “child” will now include the child of 

a domestic partner and children of any age);  

2. to care for a child, parent, grandparent, grandchild, sibling, spouse, or domestic 

partner who has a serious health condition; 

3. because of employee’s own serious health condition; and 

4. because of a qualifying exigency related to the covered active duty or call to 

covered active duty of an employee’s spouse, domestic partner, child, or parent 

in the Armed Forces of the United States. 

Historically, the leave provided by the CFRA and the federal Family and Medical Leave Act 
(FMLA) ran concurrently in most instances (except for pregnancy disability leave, or “PDL”).  Now 
that SB 1383 has expanded the allowable reasons for leave and covered family members, it is 
unclear whether an employee will be able to take 12 weeks of CFRA leave in addition to 12 weeks 
of FMLA leave, where the CFRA leave or covered family member is a reason/person not covered 
by the FMLA.  Note that this potential problem would apply only to employers with 50 or more 
employees, because smaller employers are not covered under the FMLA. 

Under CFRA, the employee may elect, or the employer may require, that the employee 
take their accrued and unused vacation or PTO time for any of the reasons described above and 
sick time for leave related to the employee’s own serious health condition. The employee shall 
not use sick time for the other reasons above unless mutually agreed by the employer and 
employee.  Use of this paid time does not extend the total available leave, but may provide pay 
to the employee for portions of the leave.  Unless paid time off is available, CFRA leave is unpaid. 

During a CFRA leave, the employer must maintain and pay for group health coverage 
during the 12-week leave period in the same manner as it would if the employee had continued 
to work. Under SB 1383, however, when an employer employs both parents of a child, the 
employer will now be required to provide each parent with up to 12 weeks of CFRA leave.  Before 
SB 1383, covered employers were required to provide parents working for the same employer 
with a combined 12 weeks of leave. 

SB 1383 also removed the “key employee” exception, which allowed covered employers 
to refuse to reinstate an employee to the same or comparable position if the employee was in 
the highest paid 10% of employees within a 75-mile radius, the refusal was necessary to prevent 
substantial and grievous economic injury to the operations of the employer and the employer 
put the key employee on notice that they would not be reinstated to the same or a comparable 
position.  This standard was extremely difficult to meet and the elimination of this exception will 
have little practical effect.  

Finally, as of January 1, 2021, SB 1383 will repeal the New Parent Leave Act (“baby 
bonding”) that applied to employers with 20 or more employees.  This section will become moot 
because the entire CFRA will cover all employers with five or more employees. See: 
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200SB1383. 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200SB1383
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PRACTICE TIP 1: Make sure to count employees located both inside and outside of 
California when determining whether or not you meet the “five or more employees” CFRA cutoff. 
Note that even though out-of-state employees are used in your “count” total, out-of-state 
employees themselves are not eligible for CFRA leave.  

PRACTICE TIP 2:  Small and large employers must update their leave of absence policies 
to reflect this change before the law goes into effect on January 1, 2021.  Small employers who 
were not previously covered by the CFRA must now include the CFRA leave laws in their 
policies.  Larger employers must revise their policies to incorporate the changes to CFRA and to 
create a separate policy for FMLA. 

27. LEAVES OF ABSENCE: EXPANDED PROTECTIONS FOR CRIME VICTIMS (10/2020) 

Existing law prohibits employers from terminating, discriminating or retaliating against 
any employee who is a victim of domestic violence, sexual assault, or stalking, for taking time off 
from work to obtain or attempt to obtain relief to help ensure the health, safety, or welfare of 
the victim or victim’s child.  AB 2992 amends Labor Code Sections 230 and 230.1 to extend these 
protections to almost all victims of violent crime or abuses.  

 
For purposes of this bill, a “victim” includes any of the following: (A) a victim of stalking, 

domestic violence, or sexual assault; (B) a victim of a crime that caused physical injury or that 
caused mental injury and a threat of physical injury; (C) a person whose immediate family 
member is deceased as the direct result of a crime; (D) for the purposes of subdivision (b) only 
[an employee who is a victim of a crime, for taking time off to appear in court to comply with a 
subpoena or other court order as a witness in any judicial proceeding], any person against whom 
any crime has been committed.”  AB 2992 defines the term “crime” to mean “a crime or public 
offense as set forth in Section 13951 of the Government Code (…a crime or public offense, 
wherever it may take place, that would constitute a misdemeanor or a felony…”). 

 
For employers with 25 or more employees, this bill also expands the purposes for which 

the time off could be taken (currently, sexual assault, domestic violence or stalking) to now also 
include any qualifying “crime or abuse.” Recall that 230.1 allows for time off without pay (1) to 
seek medical attention, (2) to obtain relief, assistance or services from a domestic violence 
shelter, program, rape crisis center, or a victim services organization or agency, (3) to obtain 
psychological counseling, mental health services, or (4) to take other steps to ensure the 
employee’s safety and wellbeing related to an experience of crime or abuse.   

 
This bill also expands the certification/notification options for employees seeking to 

utilize this protected time off work to now include, “Any other form of documentation that 
reasonably verifies that the crime or abuse occurred, including but not limited to, a written 
statement signed by the employee, or an individual acting on the employee’s behalf, certifying 
that the absence is for a purpose authorized under this section or under Section 230.1.”   
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Lastly, AB 2992 requires that by January 1, 2022, the Labor Commission must develop and 
make available a revised notice form (the "Rights of Victims of Domestic Violence, Sexual Assault 
and Stalking"). See: 

 
 https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB2992. 

28. LEAVES OF ABSENCE: PFL EXIGENCY (10/2020) (Reminder & New Content) 

Paid Family Leave (“PFL”) currently can be used to provide eligible employees with up to 
eight weeks of partial wage replacement benefits to care for a seriously ill child, spouse, parent, 
grandparent, grandchild, sibling, or domestic partner, or to bond with a minor child within one 
year of the birth, or placement of the child in connection with foster care or adoption.  Effective 
January 1, 2021, SB 1123 (2018) expands PFL benefits to also allow eligible employees to collect 
PFL benefits to participate in a “qualifying exigency” related to the covered active duty or call to 
covered active duty of the individual’s spouse, domestic partner, child, or parent in the Armed 
Forces of the United States.  AB 2399 (this year), makes additional clarifications to the definitions 
in the California Unemployment Insurance Code necessary to the proper implementation of the 
expansion in use PFL for a qualifying exigency under SB 1123, and related to the covered active 
duty or call to covered active duty of an individual’s specified family members (see below). 

For purposes of both bills, covered duty means “. . . with respect to a member of the 
regular Armed Forces of the United States, duty during the deployment of the member with the 
regular armed forces to a foreign country and, with respect to a member of the reserve 
components of the Armed Forces of the United States, duty during the deployment of the 
member of those reserve components to a foreign country under a federal call or order to active 
duty.”  

A “qualifying exigency” means either: 

a) “Activities undertaken within seven calendar days from the date that a spouse, 
domestic partner, child, or parent has been notified of an impending call or order 
to covered active duty in the Armed Forces of the United States to address any 
issue that arises from the call or order. 
 

b) Attendance in either or both of the following: 

1. An official ceremony, program, or event sponsored by the military that is 
related to the covered active duty or call to covered active duty of the spouse, 
domestic partner, child, or parent. 

2. A family support or assistance program and informational briefing sponsored 
or promoted by the military, military service organizations, or the American 
Red Cross that is related to the covered active duty or call to covered active 
duty of the spouse, domestic partner, child, or parent.”   

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB2992
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Under AB 2399 the definition of a “military member” means, “… a child, spouse, domestic 
partner, or parent of the employee, where the military member is on covered active duty or call 
to active duty in the Armed Forces of the United States; the definition of  “care recipient” is 
expanded for exigency purposes to mean, “… the military member, or child or parent of the 
military member, who is receiving assistance, or the employee who is participating in a qualifying 
exigency;” and, the term  “care provider” is expanded to include, “… the employee who is 
participating in a qualifying exigency as provided in Section 3302.2.” SB 1123: 
https://leginfo.legislature.ca.gov/faces/billCompareClient.xhtml?bill_id=201720180SB1123. AB: 
2399: https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB2399. 

29. LEAVES OF ABSENCE: PFL TIME EXPANDED (6/2019) (Reminder) 

On June 27, 2019, Governor Newsom signed SB 83, fulfilling (in part) his campaign 
promise to expand California’s Paid Family Leave (“PFL”) benefits.  The changes in SB 83 were 
effective July 1, 2020, and expanded the maximum duration of the PFL partial wage replacement 
benefits from six to eight weeks in any 12-month period.  

The benefits available under SB 83 were expanded as of July 1, 2020 through January 1, 
2021, and will be further expanded as of January 1, 2021 (see #28 in this handout).  The bill notes, 
“This legislation represents an initial step forward by increasing paid family leave....” and requires 
the Governor to propose additional benefit increases both in terms of duration (the Governor 
previously discussed 12 weeks) and benefit amount (up to 90% for low wage earners).  It also 
provides that “…the Office of the Governor, through consultation with a task force, will develop 
a proposal to increase paid family leave duration to a full six months by 2021–22, for parents to 
care for and bond with their newborn or newly adopted child. This proposal must assess and 
address job protections for employees, wage replacement rates up to 90 percent for low wage 
workers and provide a plan to implement and fund expanded paid family leave benefits, as well 
as other findings and recommendations of interest.” 

PRACTICE TIP:  During your annual handbook update process, make sure to address the 
SB 83 changes to your PFL policy, and also watch for additional future changes that will likely 
track CFRA and the modifications under SB 1383. 

30. MANDATED REPORTERS: HUMAN RESOURCES & SUPERVISORS OF MINORS (10/2020) 

AB 1963 amends Penal Code Section 11165.7, more commonly known as the “Child 
Abuse, and Neglect Reporting Act” (“CANRA”).  CANRA currently requires that mandated 
reporters must report “whenever they, in their professional capacity or within the scope of their 
employment, have knowledge of or observed a child whom the mandated reporter knows or 
reasonably suspects has been the victim of child abuse or neglect.” Failure to comply can result 
in stiff penalties, including a misdemeanor punishable by up to six months of confinement in a 
county jail, by a fine of $1,000, or both.    

AB 1963, effective January 1, 2021, adds two key positional categories of mandated 
reporters for any employer with five or more employees AND that employs minors – (1) “A 

https://leginfo.legislature.ca.gov/faces/billCompareClient.xhtml?bill_id=201720180SB1123
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB2399
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human resource employee” (defined to mean the “employee or employees designated by the 
employer to accept any complaints of misconduct under FEHA”); and (2) “An adult person whose 
duties require direct contact with and supervision of minors in the performance of the minors’ 
duties in the workplace.” With regard to the adult supervisor, the amended code applies even 
after hours: “Nothing in this paragraph shall be construed to modify or limit the person’s duty to 
report known or suspected child abuse or neglect when the person is acting in some other 
capacity that would otherwise make the person a mandated reporter.”  In addition to adding 
these two positions to the list of CANRA-mandated reporters, AB 1963 also requires that 
employers “shall provide their employees who are mandated reporters with training in the duties 
imposed by [CANRA]. This training shall include training in child abuse and neglect identification 
and training in child abuse and neglect reporting. The training requirement may be met by 
completing the general online training for mandated reporters offered by the Office of Child 
Abuse Prevention in the State Department of Social Services.” See: 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB1963. 

31. MEDICAL PROFESSIONALS: IMPLICIT BIAS TRAINING REQUIRED (10/2019) (Reminder!) 

AB 241 amends Sections 2190.1 and 3524.5 of the Business and Professions Code and 
adds Section 2736.5 to create new continuing education and training requirements on implicit 
bias in treatment for physicians, surgeons, physician assistants and nurses.  According to the 
Stanford Encyclopedia of Philosophy, "implicit bias" can be described as "a term of art referring 
to relatively unconscious and relatively automatic features of prejudiced judgment and social 
behavior." 

By January 1, 2022, all CE courses for physicians and surgeons will be required to contain 
curriculum that includes specified instruction in the understanding of implicit bias in medical 
treatment. In addition, the Board of Registered Nursing and the Physician Assistant Board must 
adopt regulations requiring all CE courses for its licensees to contain curriculum that includes 
specified instruction in the understanding of implicit bias in treatment. Beginning January 1, 
2023, the bill will require CE providers to “comply with these provisions and would require the 
board to audit education providers for compliance.” The bill summary notes that these changes 
are necessary because “… ‘most health care providers appear to have implicit bias in terms of 
positive attitudes toward whites and negative attitudes toward people of color.’ Additional 
studies have been published suggesting that implicit bias in regards to gender, sexual orientation 
and identity, and other characteristic has resulted in inconsistent diagnoses and courses of 
treatment being provided to patients based on their demographic.” See: 

https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200AB241.  

Related Statute: AB 242 is a similar bill authorizing the Judicial Council to develop training 
on implicit bias and to require all court staff who interact with the public to complete two hours 
of any training developed every two years. The Judicial Council is authorized to adopt a rule of 
court to implement these requirements, effective January 1, 2021. AB 242 also requires the 
California State Bar to adopt regulations to require the MCLE curriculum to include training on 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB1963
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200AB241
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implicit bias and the promotion of bias-reducing strategies. Licensees of the State Bar will be 
required to meet the requirements for each MCLE compliance period ending after January 31, 
2023.  See: 

https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200AB242. 

32. OSHA: DOMESTIC WORKERS & WORKPLACE SAFETY COMPLAINTS (10/2020) 

California prohibits employers from laying off or terminating their employees for refusing 
to perform work that violates safety standards, so long as the violation creates a real and 
apparent hazard to employees. If an employer violates these rules, impacted employees can 
bring civil claims against the employer for the time the employee was laid off or discharged for 
the employee’s refusal, and for so long as the employee is without work.  AB 2658 amends 
California Labor Code Sections 6310, 6311, and 6399.7 and adds Labor Code Section 6311.5 to 
extend these protections to domestic workers, “except for a person who performs household 
domestic service that is publicly funded, including publicly funded household domestic service 
provided to a recipient, client, or beneficiary with a share of cost in that service.” Domestic 
workers may include workers such as nannies, caregivers, personal attendants, cooks, childcare 
providers, and other types of household employees. The bill also creates new provisions that 
make it a crime for a person or employer, after receiving notice to evacuate or leave, to willfully 
and knowingly direct an employee (including domestic workers except as excluded) to “remain 
in, or enter, an area closed under a menace to the public health or safety.” See: 

 https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB2658. 

33. PRIVACY: YEAR REPRIEVE ON FULL CCPA COMPLIANCE (NOTICE REQUIRED) (10/2020) 

The California Consumer Privacy Act (“CCPA”) was enacted in 2018, and went into effect 
on January 1, 2020 (with the Office of the Attorney General beginning enforcement in July 2020).  
In very general terms, the CCPA created new consumer (including employees, after the 
moratorium ends on January 1, 2022) rights relating to the access to, deletion of, and sharing of 
personal information collected by businesses.  For example, the CCPA will grant a consumer the 
right to request that a business disclose the personal information it has collected, or to have the 
personal information held by that business deleted. Relatedly, the CCPA will require a business 
to disclose and deliver the required information to a consumer free of charge within 45 days of 
receiving a verifiable consumer request from the consumer. The CCPA also requires businesses 
to implement reasonable security procedures to protect personal information collected about 
consumers. 

In this year’s legislative session, the legislature once again passed an amendment, AB 
1281, to extend the CCPA reprieve for employers for an additional year, through January 1, 2022; 
thus removing employee personal data collected by the employer from the scope of the CCPA 
for now (provided that the personal information is collected and used by the business solely 
within the context of the applicant’s/employee’s/owner’s/officer’s, etc., roles or former roles).   

https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200AB242
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB2658
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Note that despite this reprieve, and the additional one-year reprieve under Proposition 
24 noted below, employers still remain obligated to (1) implement security measures to 
safeguard employee personal data, and (2) disclose to employees and applicants the categories 
of personal data they are collecting and the purpose(s) for which that data is collected.  See:  

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB1281. 

UPDATE: Proposition 24, the California Privacy Rights Act (CPRA), was voted into law on 
November 3, 2020.  That ballot measure extends the above-noted reprieve for an additional year, 
through January 1, 2023.  Because Proposition 24 passed, AB 1281 is now moot and the passed 
ballot measure supersedes AB 1281 as to the timing extension.    

34. REIMBURSEMENT: DIRECT PATIENT CARE = PAY FOR TRAINING (10/2020) 

AB 2588 adds California Labor Code 2802.1 to require general acute care hospitals to 
reimburse an employee providing direct patient care or an applicant for direct patient care 
employment for the costs of any employer-provided or employer-required educational program 
or training.  A general acute care hospital is defined in the California Health and Safety Code 
Section 1250 as, “a health facility having a duly constituted governing body with overall 
administrative and professional responsibility and an organized medical staff that provides 24-
hour inpatient care, including the following basic services: medical, nursing, surgical, anesthesia, 
laboratory, radiology, pharmacy, and dietary services….” AB 2588 notes that “employer-provided 
or employer-required educational program or training” includes “but is not limited to, 
residencies, orientations, or competency validations necessary for direct patient care 
employment.”  It does NOT include, “(A) Requirements for a license, registration, or certification 
necessary to legally practice in a specific employee classification to provide direct patient care. 
(B) Education or training that is voluntarily undertaken by the employee or applicant solely at 
their discretion.  According to bill proponents, “…this bill will stop employers from mandating 
that applicants for employment who provide direct patient care, incur the cost for required 
educational programs or training. . . . Employers mandate training in every industry, but it is not 
the employee's responsibility to pay for it, and therefore it shouldn't be the potential employees' 
responsibility either.” Penalties for failure to comply with these new requirements include claims 
for injunctive relief and reasonable attorney fees and costs if the employee or applicant 
prevails.  AB 2588 is declaratory of and clarifies existing law with respect to employer-required 
training for employees.  See: 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB2588. 

35. REIMBURSEMENT: MILEAGE RATES FOR 2021 (12/2020) 

New mileage rates paid to employees to reimburse them for work-related travel typically 
change each calendar year. Historically, these changes are not available until December each year 
for the following year. Effective January 1, 2020, the standard mileage rates for cars, vans, 
pickups or panel trucks was changed as follows: 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB1281
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB2588
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 57.5 cents per mile driven for business use, down one half of a cent from the rate for 
2019; 

 17 cents per mile driven for medical or moving purposes, down three cents from the 
rate for 2019; and 

 14 cents per mile driven in service of charitable organizations.  The charitable rate is 
set by statute and remains unchanged. 

Effective January 1, 2021, the standard mileage rates for cars, vans, pickups or panel 
trucks will be changed as follows: 

 56 cents per mile driven for business use, down 1.5 cents from the rate for 2020; 

 16 cents per mile driven for medical or moving purposes for qualified active duty 
members of the Armed Forces, down 1 cent from the rate for 2020; and 

 14 cents per mile driven in service of charitable organizations.  The charitable rate is 
set by statute and remains unchanged from 2020. 

You can find the 2021 rates at:  https://www.irs.gov/newsroom/irs-issues-standard-
mileage-rates-for-2021. 

PRACTICE TIP:  Remember that employers are required to reimburse employees for work-
related mileage, other than the usual commute to and from the regular place of work.  Employers 
may choose to pay rates lower than the IRS standard if the chosen rates fully compensate the 
employee for travel-related costs (including fuel, insurance, repairs, and depreciation); the 
employer bears this burden of proof.  However, payment of the IRS standard rates will be deemed 
to be reasonable and sufficient reimbursement as a general rule.  If an employer pays a rate 
higher than the IRS rate, the difference could become taxable income to the employee.  

PRACTICE TIP: Some employers provide employees with a stipend or allowance to cover 
personal vehicle costs incurred by the employee.  Keep in mind that unless the employer requires 
those funds to be part of the employee’s wages and take proper taxes and withholdings, 
employees still need to submit to their employer mileage/personal vehicle use claims to justify 
the stipend or allowance. The federal government has cracked down on the taxation of 
automobile stipends/allowances where there is no backup to prove the personal vehicle use. 
Employers should consult with their CPA or other tax professional about this issue. 

36. REST PERIODS: SAFETY SENSITIVE POSITIONS AT A PETROLEUM FACILITY (10/2020) 

Recall that AB 2605 provided a sliver of an exception to the “duty-free” portion of the rest 
period rules for unionized employees covered by both IWC Wage Order 1 and a valid collective 
bargaining agreement (CBA), who are working in safety-sensitive positions [defined as, “…a job 
in which the employee’s job duties reasonably include responding to emergencies….”] at a  

https://www.irs.gov/newsroom/irs-issues-standard-mileage-rates-for-2021
https://www.irs.gov/newsroom/irs-issues-standard-mileage-rates-for-2021
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petroleum facility [defined as, “petroleum refineries, marine and onshore terminals handling 
crude oil and petroleum products, bulk marketing terminals, asphalt plants, gas plants, catalyst 
plants, carbon plants, and any other facility involved in the processing, refining, transport, or 
storage of crude oil or petroleum products”) to address emergencies [defined as, “a situation or 
event requiring prompt or immediate intervention to prevent or respond to a disruption in 
normal operations, which could cause harm to employees, equipment, the environment, or the 
community”]. This sliver exemption was set to expire on January 1, 2021. However, AB 2479 (an 
urgency measure effective immediately) has now extended this narrow exemption until 
January 1, 2026.  

Remember that this exemption applies only to the employees described above if both of 
the following conditions are satisfied – “(1) The employee is covered by a valid CBA” and “(2) the 
valid CBA expressly provides for the wages, hours of work, and working conditions of employees, 
and expressly provides for rest periods for those employees, final and binding arbitration of 
disputes concerning application of its rest period provisions, premium wage rates for all overtime 
hours worked, and a regular hourly rate of pay of not less than 30 percent more than the state 
minimum wage rate.” 

This narrow exception also only applies to the requirement that employees “must be 
relieved of all duty during a rest period,” “. . .the requirement that employees must be relieved 
of all duties during rest periods shall not apply with respect to an employee holding a safety-
sensitive position at a petroleum facility to the extent that the employee is required to carry and 
monitor a communication device, such as a radio, pager, or other form of instant communication, 
and to respond to emergencies, or is required to remain on employer premises to monitor the 
premises and respond to emergencies.” 

Even if the narrow exception applies, the affected employees still must receive rest 
periods: “If a nonexempt employee covered by this section is affirmatively required to interrupt 
his or her rest period to address an emergency, another rest period shall be authorized and 
permitted reasonably promptly after the circumstances that led to the interruption have 
passed.”  If a rest period cannot be provided, the penalty for the missed rest period must still be 
paid.  If circumstances do not allow for the employee to take such a rest period, the employer 
must pay the employee one hour of pay at the employee’s regular rate of pay for the rest period 
that was not provided.  See:   

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB2479. 

37. REST PERIODS: SECURITY GUARDS UNDER A CBA GET A BREAK (10/2020) 

Non-exempt employees in California must receive a 10-minute duty-free and 
uninterrupted paid rest period during each four-hour work shift or major portion of four hours 
(i.e., more than two hours), except that employees whose work shift will end in 3.5 hours or less 
are not entitled to a rest period.  This breaks down to one 10-minute rest period between 3.5 
and 6.0 hours of work, a second 10-minute rest period between 6.0 and 10.0 hours of work, and 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB2479
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so on.  If an employer fails to provide (make available) an employee a duty-free and uninterrupted 
rest period as required, then the employer is required to pay the affected employee one 
additional hour of pay at the employee’s regular rate for each workday that the duty-free and 
uninterrupted rest period was not provided (similar rules apply for meal and recovery periods).   

The 2018 California Supreme Court case of Augustus v. ABM Security Services, Inc., 
addressed the “duty-free and uninterrupted” rest period requirement for security guards who 
were to remain on call or carry radios or other forms of instant communication during rest 
periods.  The Court found that even though they were only passively monitoring communication 
devices, the employees had not received an off-duty rest period.  

AB 1512 is an urgency measure (effective immediately) through which, until January 1, 
2027, the Legislature has declared its intent “to abrogate, for the security services industry only, 
the California Supreme Court’s decision in Augustus v. ABM Security Services, Inc. … to the extent 
that decision is in conflict with this act, [and to allow specified employers to] require security 
officers to remain on the premises and on call during paid rest periods, and to carry and monitor 
a communication device.”  

AB 1512’s narrow exemption rule applies only to a private patrol operator and security 
officer employees who are covered by a valid collective bargaining agreement.  More specifically, 
this exemption applies ONLY to (1) a person employed as a security officer; (2) who is registered 
pursuant to the Private Security Services Act; and (3) whose employer is a registered private 
patrol operator; AND ONLY IF BOTH of the following also apply: “A) The employee is covered by 
a valid collective bargaining agreement. (B) The valid collective bargaining agreement expressly 
provides for the wages, hours of work, and working conditions of employees, and expressly 
provides for rest periods for those employees, final and binding arbitration of disputes 
concerning application of its rest period provisions, premium wage rates for all overtime hours 
worked, and a regular hourly rate of pay of not less than one dollar more than the state minimum 
wage rate.” 

If the above requirements are met, then the security guard can be “…required to remain 
on the premises during rest periods and to remain on call, and carry and monitor a 
communication device during rest periods.” For purposes of this bill, the term “interrupted” 
means, “any time a security officer is called upon to return to performing the active duties of the 
security officer’s post prior to completing the rest period, and does not include simply being on 
the premises, remaining on call and alert, monitoring a radio or other communication device, or 
all of these actions.” If the security guard’s 10-minute rest period is interrupted, the employer 
must permit the guard to “… restart the rest period anew as soon as practicable. The security 
officer’s employer satisfies that rest period obligation if the security officer is then able to take 
an uninterrupted rest period.”  If on a particular workday, a security guard is unable to take an 
uninterrupted rest period for each four hour block, or major fraction thereof, then “the security 
officer shall be paid one additional hour of pay at the employee’s regular base hourly rate of 
compensation.” 



 

© 2020 LightGabler (FALL 2020) 46 

Unfortunately for security employers engaged in current litigation, these provisions do 
not apply to cases filed before January 1, 2021.  See: 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB1512. 

38. RETIREMENT PLANS: STATE-SPONSORED PLAN (1/2019) (Reminder!) 

In 2016, SB 1234 created the “California Secure Choice Retirement Savings Program” (the 
CalSavers Program), a state-managed retirement savings program for private-sector employees 
whose employers do not already provide a retirement savings program.  The program is meant 
to apply to almost all private sector employers with five or more employees who do not offer a 
retirement savings program.  The CalSavers program allows employees to save for retirement 
through a state-operated Roth IRA.  

Although the law was initially slated to become effective January 1, 2018, implementation 
stalled when litigation ensued between California (along with other states) and the federal 
government over whether the federal ERISA laws preempted state implementation of a 
retirement program.  SB 1234 is now officially under way, and employers who do not offer 
retirement savings plans to their employees must register with the CalSavers Program as follows: 

 Mandatory registration for employers with more than 100 employees: June 30, 2020; 

 Mandatory registration for employers with more than 50 employees: June 30, 2021; 

 Mandatory registration for employers with more than five employees: June 30, 2022. 

Voluntary CalSavers registration opened through a pilot program in November of 2018.  
Registration can be completed at: https://www.calsavers.com/. 

There are no fees for employers to facilitate the program, and employers are not required 
to make contributions to the state-sponsored plan. Instead, the employer’s role is that of a 
facilitator – registering with the state, and then submitting employees' contributions. 

According to the CalSavers website, once an employer registers, the employees will be 
automatically enrolled into the program within 30 days. The default contribution rate is 5% of 
the employee’s pay, though employees can change their rate at any time. If an employee does 
not wish to participate, the employee must affirmatively opt out.  Employers should provide 
advance notice of this requirement to employees. 

NOTE: The federal government still contends that the CalSavers program is preempted by 
ERISA and is therefore invalid.  Although the validity of the program has yet to be finally 
determined, employers should comply under the time frames set forth above. 

NOTE 2:  As of January 1, 2021, the federal Secures Act (passed in 2019) will require that 
employers with 401(k) plans must include certain part-time employees that complete three 
consecutive 12-month periods of work, each period with at least 500 hours of service. Employers 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB1512


 

© 2020 LightGabler (FALL 2020) 47 

are encouraged to contact their benefits broker or administrator with questions. Recent IRS 
guidance on this topic can be found at: https://www.irs.gov/pub/irs-drop/n-20-68.pdf. 

39. SETTLEMENT AGREEMENTS: YOU CAN’T WORK HERE AGAIN (10/2020) 

A recent law prohibited settlement agreements from containing any provision that 
“prohibits, prevents, or otherwise restricts a settling party that is an aggrieved person, from 
working for the employer against which the aggrieved person has filed a claim or any parent 
company, subsidiary, division, affiliate, or contractor of the employer.”  Within that law, 
however, there is an exception from the above-noted prohibition, “if the employer has made a 
good faith determination that the aggrieved person engaged in sexual harassment or sexual 
assault.”  

AB 2143 amends the California Code of Civil Procedure to clarify and expands the current 
law to allow an employer to include a no-rehire clause in a settlement agreement with a worker 
who filed an official complaint in good faith if, before the worker filed the complaint, the 
employer had already made and documented its own good faith determination that the 
complaining worker engaged in sexual harassment, sexual assault, or any criminal conduct.  

According to the legislature, “…AB 749’s [last year’s bill] ban on the use of no-rehire 
clauses never prevented an employer from refusing to rehire an employee for lawful reasons, 
and engaging in sexual harassment or assault would certainly qualify as a lawful reason. Since the 
exception was ultimately included in AB 749, however, the present state of the law is a bit 
awkward: an employer can use a no-rehire clause when it has determined that an employee 
engaged in sexual harassment or sexual assault, but cannot use a no-rehire clause when it has 
determined that the employee did something criminal, such as embezzling, for example. This bill 
addresses that incongruity… This bill … ensure[s] that its protections apply only to those parties 
acting in good faith. In regard to employees, the bill would now require workers’ complaints to 
be made in good faith before they would be protected against having to sign a no-rehire clause. 
On the employers’ side, this bill adds further preconditions before an employer could utilize a no-
rehire clause. Whereas existing law only requires the employer to make a good faith 
determination that the employee engaged in inappropriate workplace behavior, this bill also 
requires that the employer reach and document that conclusion before the employee filed the 
complaint. These additional nuances should help guard against the possibility that unscrupulous 
employers or workers might attempt to game AB 749’s legal protections.”See: 

https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200AB2143. 

40. SEXUAL HARASSMENT: THE DEADLINE IS HERE (10/2019) (Reminder!) 

The California FEHA requires employers to provide at least two hours of training and 
education regarding sexual harassment, abusive conduct, and harassment based upon gender, 
to all supervisory employees within six months of their assumption of a supervisory position and, 
thereafter, once every two years.  

https://www.irs.gov/pub/irs-drop/n-20-68.pdf
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200AB2143
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In 2018, SB 1343 (amending Government Code Sections 12950 and 12950.1) expanded 
the sexual harassment prevention training requirement to encompass employers with five or 
more employees (including temporary or seasonal employees) and to require that non-
supervisory employees receive an hour of such training every two years.  It also set a compliance 
deadline of January 1, 2020. 

Most recently, Governor Newsom signed SB 778 into law. That bill was an urgency 
measure, effective immediately on August 30, 2019. The bill extended the former January 1, 2020 
deadline for employers to provide sexual harassment prevention training by one extra year, until 
January 1, 2021. The bill provided, however, that employers who have delivered the required 
training to employees in 2019 would not need to provide a refresher training to employees for 
two years after the date of the training. 

Additionally, the bill clarified the requirements as to when an employer must provide 
training to its employees:  “… each employer … shall provide sexual harassment training and 
education to each employee in California once every two years. New non-supervisory employees 
shall be provided training within six months of hire. New supervisory employees shall be provided 
training within six months of the assumption of a supervisory position.” This training can be 
provided in conjunction with other training provided to the employees, and may be completed 
by employees individually or as part of a group presentation.  The training may also be completed 
in shorter segments, as long as the applicable hourly total requirement is met. See: 

https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200SB778. 

RELATED LAW: SB 530 amends Section 12950.1 of the Government Code to provide 
special rules for an employer that employs workers pursuant to a multi-employer collective 
bargaining agreement in the construction industry. Under that bill, affected employers can 
demonstrate compliance with training requirements by showing any of the following: (1) training 
was given while the employee was employed by another employer that is also signatory to a 
multi-employer collective bargaining agreement with the same trade in the building and 
construction industry; (2) training was given while the employee was an apprentice registered in 
a building and construction trades apprenticeship program approved by the Division of 
Apprenticeship Standards; or (3) the employee received training through a building and 
construction trades apprenticeship program approved by the Division of Apprenticeship 
Standards, a labor management training trust, or labor management cooperation committee.  

PRACTICE TIP: Given the current #MeToo climate, the expanded FEHA statute of 
limitations (last year’s AB 9), and increasing harassment claims, employers should train their 
employees on harassment and bullying prevention at the earliest possible opportunity. Given 
current COVID-19 restrictions, LightGabler offers a variety of webinar and video training options. 
More information on how to schedule a training session or purchase the online video training 
can be found at https://www.lightgablerlaw.com/training/. 

https://www.lightgablerlaw.com/training/
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NOTE: The DFEH has now developed and posted one-hour and two-hour online training 
courses on the prevention of sexual harassment in the workplace. These can be accessed on the 
DFEH’s Internet Website.  

41. SEXUAL HARASSMENT: TRAINING MINORS IN ENTERTAINMENT (10/2020) 

AB 3175 is an urgency measure (effective immediately on September 25, 2020) that 
amends Labor Code Section 1700.52.  AB 3175 requires that the parent or legal guardian of a 
minor working in the entertainment industry ensure that sexual harassment training, as made 
available online by the DFEH, is completed by the age-eligible minor [14-17], accompanied by 
their parent or legal guardian. The bill also requires that the parent or legal guardian certify to 
the DLSE that the training has been completed. See: 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB3175. 

42. SICK LEAVE: KIN CARE RULES EXPANDED (10/2020) 

AB 2017 amends California Labor Code Section 233 to specify that when it comes to the 
use of California paid sick leave for kin care purposes, “The designation of sick leave taken for 
[kin care] shall be made at the sole discretion of the employee.”  By way of reminder, Section 233 
[kin care] states that employers, “shall permit an employee to use in any calendar year the 
employee’s accrued and available sick leave entitlement, in an amount not less than the sick 
leave that would be accrued during six months at the employee’s then current rate of 
entitlement.”  AB 2017’s amendment to Section 233 simply brings it into alignment with the 
other paid sick leave rules under Labor Code Section 246, which already provide that “An 
employee may determine how much paid sick leave they need to use.”   

PRACTICE TIP: As a practical matter, and for ease of accounting and tracking of provided 
sick leave, we suggest that employers allow their eligible employees to use all of their earned sick 
leave for kin care purposes if they want to do so, and not try to limit the use to “an amount not 
less than the sick leave that would be accrued during six months.” Frankly, the burden of trying 
to track how much sick leave an employee has used for kin care versus other allowable sick leave 
purposes, and whether or not that employee has exhausted the six-month limitation, is an 
administrative headache; and, according to the DLSE, “…an employer is not obligated to inquire 
into, or record, the purposes for which an employee uses paid sick leave or paid time off.” See:  

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB2017.  

43. TEACHERS: PROFESSIONAL EXEMPTION EXPANDED (10/2020) 

AB 736 was signed into law on September 9, 2020, and went into immediate effect.  This 
bill adds California Labor Code Section 515.7 to create a narrow expansion of the California 
“Professional Exemption” for certain adjunct or part-time faculty working for private non-profit 
colleges subject to Wage Order Nos. 4 or 5.  This narrow expansion applies only to employees 
who are employed in a “professional capacity” to “provide instruction for a course or 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB3175
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laboratory.”  This bill requires that employees covered by AB 736 must be “primarily engaged in 
an occupation commonly recognized as a learned or artistic profession … [and that] the employee 
customarily and regularly exercises discretion and independent judgment in the performance of 
duties.” These employees must also still meet the normal exemption duties test (i.e., more than 
50% of their work time is spent on exempt-level duties). The real change comes with the very 
specific compensation requirements that modify the normal salary basis test. For example, under 
AB 736, a college that meets the criteria can employ certain part-time professors on a 
classroom/laboratory-hour compensation basis instead of a minimum salary, as long as they 
meet certain minimum compensation levels based on those hours.  If the exemption applies to a 
particular employee, it exempts the at-issue employee from “Labor Code Sections 226 [relating 
to pay stubs] (paragraphs (2), (3), and (9)), 510 [relating to overtime], and 512 [relating to meal 
periods]. See:  

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB736. 

44. WAGE DATA: CALIFORNIA INSTITUTES WAGE DATA REPORTING (10/2020) 

In 2016, the federal EEOC (under the Obama administration) instituted Component 2 
wage data reporting as part of the annual EEO-1 reporting process.  That was halted by the Trump 
administration in 2017, and an ongoing legal battle ensued.  The battle led to a court ordering 
the EEOC to collect the Component 2 data, the EEOC losing significant funds and the EEOC 
ultimately crying “uncle” in September 2019. Shortly thereafter, the EEOC announced that it 
would not renew its request for authorization to collect EEO-1 Component 2 pay data because 
the “unproven utility” of the Component 2 pay data was, “far outweighed by the burden imposed 
on employers that must comply with the reporting obligation.”  

Undeterred by the EEOC’s experience, California passed SB 973. California (and more 
particularly the DFEH – our state version of the EEOC) has taken the wage data collection burden 
upon itself.  Specifically, this bill adds Government Code Section 12999 to require that, on or 
before “March 31, 2021, and on or before March 31 each year thereafter, a private employer 
that has (1) 100 or more employees, and (2) that is required to file an annual [EEO-1 report] under 
federal law, must also submit a pay data report to the DFEH that contains … wage information.”  

The pay [wage] data report must include the following information: 
 

“(1) The number of employees by race, ethnicity, and sex in each of the following job 
categories:  (A) Executive or senior level officials and managers. (B) First or mid-level 
officials and managers. (C) Professionals. (D) Technicians. (E) Sales workers. 
(F) Administrative support workers. (G) Craft workers. (H) Operatives. (I) Laborers and 
helpers. (J) Service workers. 

 
(2) The number of employees by race, ethnicity, and sex, whose annual earnings fall 

within each of the pay bands used by the United States Bureau of Labor Statistics in 
the Occupational Employment Statistics survey.” 

 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB736


 

© 2020 LightGabler (FALL 2020) 51 

For purposes of establishing the reportable numbers, covered employers must calculate 
the total earnings, as shown on the Form W-2, for each employee in the “snapshot,” for the entire 
“Reporting Year,” regardless of whether or not an employee worked for the full calendar year. 
Like the EEOC Component 2, employers are to use a “snapshot” that “counts all of the individuals 
in each job category by race, ethnicity, and sex, employed during a single pay period of the 
employer’s choice between October 1 and December 31 of the ‘Reporting Year.’ ”  

 
The pay data will include 12 pay bands spanning from $19,239 to $208,000 and over (as 

established by the United States Bureau of Labor Statistics in the Occupational Employment 
Statistics survey), and covered employers would be required to tabulate and report the number 
of employees whose W-2 earnings for the prior 12 months fell within each pay band. The 
employer is also to include in the report the total number of hours worked by each employee 
counted in each pay band during the “Reporting Year.” 

 
If an employer has multiple establishments, the employer must submit a report for each 

establishment and a consolidated report that includes all employees. The report shall include the 
employer’s North American Industry Classification System (“NAICS”) code. The employer can also 
provide an optional section of “clarifying remarks” regarding any of the information provided, 
although this is not required. The report provided must be made available in a format that allows 
the department to search and sort the information using readily available software (e.g., Excel). 
If an employer fails to provide a report, the DFEH can seek a court order requiring compliance, 
and recover its costs for doing so. To assist the employer in complying with its reporting 
obligations, the DFEH posted FAQs on SB 973 on November 2, 2020.  See: 
https://www.dfeh.ca.gov/paydatareporting/.  

Be advised that the Legislature’s stated purpose of this wage data collection is to “identify 
wage patterns and allow for targeted enforcement of equal pay or discrimination laws.”  To that 
end, SB 973 also adds California Government Code Section 12930(f)(5), authorizing the DFEH to 
“receive, investigate, conciliate, mediate, and prosecute complaints alleging practices unlawful 
under those discriminatory wage rate provisions.” To coordinate administrative efforts between 
the relevant state administrative agencies (DFEH, DLSE and EDD), the bill requires the DFEH to 
make the reports available to the DLSE upon request, and also requires the EDD to provide DFEH, 
upon its request, with the names and addresses of all businesses in California with 100 or more 
employees. Any pay data collected by the DFEH will be maintained for a minimum of 10 years. 
See:  https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200SB973.  

PRACTICE TIP:  The data collected under SB 973 is intended to be used by the state for 
enforcement purposes:  “… it is the intent of the Legislature in enacting this bill for data collection 
purposes to allow for the designated state agencies to collect wage data to more efficiently 
identify wage patterns and allow for targeted enforcement of equal pay or discrimination laws 
….” Employers should immediately audit their compliance with the various pay equity obligations 
and correct any issues that exist, before a sex/gender/race/ethnicity pay equity dispute arises. 
Recall also that both state and federal Equal Pay laws prohibit employers from paying any 
“…employees at wage rates less than the rates paid to employees of the opposite sex or 

https://www.dfeh.ca.gov/paydatareporting/
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200SB973
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 employees of another race or ethnicity for substantially similar work, unless the employer can 
demonstrate that the wage differential is based upon one of the following:  1) A seniority system; 
2) A merit system; 3) A system that measures earnings by quantity or quality of production; or 4) 
A bona fide, job-related factor other than sex, race or ethnicity, such as education, training or 
experience.” 

45. WAGES: CA’S MINIMUM WAGE HIKE CONTINUES (2017-2023) (Reminder!) 

On April 4, 2016, Governor Brown signed SB 3 into law.  This bill created groundbreaking 
legislation to increase California’s minimum wage to $15.00 per hour by 2022/2023 (an overall 
increase of 50%).  These minimum wage increases occur incrementally. 

For employers with 26 or more employees, the minimum wage will increase as follows: 

Year Amount 
January 1, 2020 to December 31, 2020 $13.00 
January 1, 2021 to December 31, 2021 $14.00 
January 1, 2022 to December 31, 2022 $15.00 

For employers with 25 or fewer employees, and certain non-profit employers, the 
minimum wage will increase as follows: 

Year Amount 
January 1, 2020 to December 31, 2020 $12.00 
January 1, 2021 to December 31, 2021 $13.00 
January 1, 2022 to December 31, 2022 $14.00 
January 1, 2023 to December 31, 2023 $15.00 

An annual incremental increase can be temporarily suspended by Governor Newsom or 
his successors as the result of economic downturns, based on certain specified criteria (i.e., 
decreases in total non-farm employment, downturns in retail sales, or if the Director of Finance 
finds that an increase would push the State budget into a deficit in the current fiscal year or in 
either of the two following fiscal years). Such a suspension is unlikely. 

Once the $15.00 minimum wage marker is attained, the bill also creates annual inflation-
related increases tied to the U.S. Consumer Price Index (which are not to exceed 3.5% in a year, 
with the resulting amount rounded to the nearest $0.10).  This “inflation” increase will be 
calculated each year on August 1st, and any change will take effect on January 1st of the following 
year. 

These minimum wage increases will also impact California’s exempt workers.  California 
law requires exempt employees to meet both a “salary basis test” and a “duties test.” The “salary 
basis test” requirement is directly tied to the minimum wage – an exempt employee must earn 
at least twice the minimum wage.  Here is how that breaks down in terms of salary dollars: 
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 At $12.00 per hour, the salary basis will be $49,920 annually;  

 At $13.00 per hour, the salary basis will be $54,080 annually;  

 At $14.00 per hour, the salary basis will be $58,240 annually; and,  

 At $15.00 per hour, the salary basis will be $62,400 annually. 

Given these realities, it is not hard to imagine employers attempting to lessen the impact 
of each new increase in labor costs by reducing employees, limiting employee benefits, or passing 
along the increased labor costs to the consumer through increased pricing 

46. WAGES: MINIMUM WAGE LOS ANGELES – $15 (2015) (Reminder!) 

On May 19, 2015, in a 14-to-1 vote, the Los Angeles City Council made its move to increase 
the City’s minimum wage to $15.00 per hour by 2020.  Shortly thereafter, the Los Angeles Board 
of Supervisors gave its approval to extend this change to all workers in the unincorporated areas 
of Los Angeles County and for County employees.  

Note that the salaried exempt calculation is based on the California state minimum 
wage and not the Los Angeles city minimum wage. 

Like the state rule, the increases occur in staggered waves: 

Employers with 26 or more employees shall pay a wage of no less than the hourly rates 
set forth below: 

1. On July 1, 2020, the hourly wage shall be $15.00 (2019 rate is $14.25). 

Employers with 25 or fewer employees shall pay a wage of no less than the hourly rates 
set forth below: 

1. On July 1, 2020, the hourly wage shall be $14.25 (2019 rate is $13.25); and, 
2. On July 1, 2021, the hourly wage shall be $15.00. 

Unfortunately for employers, being located outside of the City of Los Angeles does not 
deter application of this minimum wage.  The ordinance contains very broad definitions of 
employer and employee and it attempts to cast a wide net to ensnare as many employers as 
possible.  Specifically: 

“City” is defined to mean the City of Los Angeles.  

"Employee" means any individual who: 

1. In a particular week performs at least two hours of work within the geographic 
boundaries of the City for an Employer; and 

 
2. Qualifies as an Employee entitled to payment of a minimum wage from any Employer 

under the California minimum wage law, as provided under Section 1197 of the 
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California Labor Code and wage orders published by the California Industrial Welfare 
Commission. 

"Employer" means any person, as defined in Section 18 of the California Labor Code, 
including a corporate officer or executive, who directly, indirectly or through an agent or any 
other person, including through the services of a temporary service or staffing agency or similar 
entity, employs or exercises control over the wages, hours or working conditions of any 
employee. 

For example, if a weed abatement crew from Orange County or Ventura goes into Los 
Angeles City for a day project, the affected employees must be paid at the above-noted hourly 
rates, so long as the two requirements above are met.  This issue was clarified in the FAQs posted 
by the City of Los Angeles.  

Does the Los Angeles Minimum Wage apply to all employers who have employees 
performing work in the City of Los Angeles? 

Yes.  Regardless of where an employer’s place of business is located, an employer must 
pay an employee who performs at least two hours of work in a particular week within the City of 
Los Angeles for all hours worked in the City of Los Angeles.”  See: 

https://wagesla.lacity.org/sites/g/files/wph471/f/MWO-FAQ-2017-03.pdf. 

Note, however: “An Employee not covered by the MWO is an individual traveling through 
the City with no employment-related stops.  Time spent in the geographic boundaries of the City 
solely for the purpose of traveling through Los Angeles (from a point of origin outside Los Angeles 
to a destination outside Los Angeles) with no employment-related or commercial stops in Los 
Angeles except for refueling or the Employee’s personal meals or errands is not covered by the 
MWO.” 

NOTE:  Other California cities and counties are considering (or have passed) similar wage 
hikes including, among others (listed in Alphabetical order): Alameda, Belmont, Berkeley, 
Cupertino, Daly City, El Cerrito, Emeryville, Freemont, Half Moon Bay, Hayward, Los Altos, Los 
Angeles (city and county), Malibu, Menlo Park, Milpitas, Mountain View, Novato, Oakland, Palo 
Alto, Pasadena, Petaluma, Redwood City, Richmond, San Carlos, San Diego, San Francisco, San 
Jose, San Leandro, San Mateo, Santa Clara, Santa Monica, Santa Rosa, Sonoma, South San 
Francisco,  and Sunnyvale (and the list continues to grow).  Employers are strongly advised to 
check the local wage rules (and local notice posting requirements) for each city or county in which 
they are located, as well as any city or county in which they do business.  You can find the current 
minimum wage rates for any of these cities, along with those of other states throughout the 
United States, at the UC Berkeley Labor Center. See: 

http://laborcenter.berkeley.edu/minimum-wage-living-wage-resources/inventory-of-us-
city-and-county-minimum-wage-ordinances/.  

https://wagesla.lacity.org/sites/g/files/wph471/f/MWO-FAQ-2017-03.pdf
http://laborcenter.berkeley.edu/minimum-wage-living-wage-resources/inventory-of-us-city-and-county-minimum-wage-ordinances/
http://laborcenter.berkeley.edu/minimum-wage-living-wage-resources/inventory-of-us-city-and-county-minimum-wage-ordinances/
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47. WAGES: MINIMUM WAGE UPSURGE FOR FEDERAL CONTRACTORS (10/2020) 

As of January 1, 2021, the minimum wage for federal contractors (those working on 
contracts covered by Executive Order 13658 (“Establishing a Minimum Wage for Contractors”)), 
will be increased from $10.80 to $10.95 per hour.  This applies to individuals and legal entities 
awarded a Federal Government Contract or subcontracts under a Federal Government Contract 
entered into after January 1, 2015 (including new, amended, or modified contracts).  The wage 
rate for tipped employees will also increase from $7.55 to $7.65 per hour.  Employers can expect 
ongoing increases in years to come, as the U.S. Secretary of Labor reviews the rate on an annual 
basis to determine whether to increase these wage rates. See: 

https://www.federalregister.gov/documents/2020/08/31/2020-19037/establishing-a-
minimum-wage-for-contractors-notice-of-rate-change-in-effect-as-of-january-1-2021.  

48. WAGES: SALARY BASIS INCREASE FOR COMPUTER SOFTWARE EXEMPTION (10/2020) 

Effective January 1, 2021, the Department of Industrial Relations (“DIR”) will adjust the 
computer software employees’ minimum hourly rate of pay exemption from $46.55 (the 2020 
rate) to $47.48.  The minimum monthly salary exemption will also increase from $8,080.71 (the 
2020 rate) to $8,242.32, and the minimum annual salary exemption will be increased from 
$96,968.33 (the 2020 rate) to $98,907.70.  This change reflects a 2.0% increase in the California 
Consumer Price Index for Urban Wage Earners and Clerical Workers. 

See: https://www.dir.ca.gov/OPRL/ComputerSoftware.htm. 

49. WAGES: SALARY BASIS INCREASE FOR PHYSICIAN EXEMPTION (10/2020) 

Effective January 1, 2021, the California Department of Industrial Relations (“DIR”), will 
adjust the licensed physician and surgeon employee’s minimum hourly rate of pay exemption 
amount from $84.79 (the 2020 rate) to $86.49.  This change reflects a 2.0% increase in the 
California Consumer Price Index for Urban Wage Earners and Clerical Workers.  See:  
https://www.dir.ca.gov/OPRL/Physicians.htm. 

50. WORK PERMITS: EASED REQUIREMENTS IN TIMES OF DISASTER (10/2020) 

AB 908 is an urgency measure (effective on September 11, 2020) that, among other 
things, authorizes the issuance of work permits during an extended natural disaster, pandemic, 
or other emergency resulting in an extended school closure, without requiring the 
physical  appearance of the minor and the minor’s parent or guardian at the school. Instead, the 
bill authorizes the required documentation to be submitted electronically in those circumstances. 
The bill also prohibits denial of a work permit based on a pupil’s grades, grade point average, or 
school attendance, when the pupil’s school has been physically closed for an extended time due 
to a natural disaster, pandemic, or other emergency. See: 

 
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200AB908. 

https://www.federalregister.gov/documents/2020/08/31/2020-19037/establishing-a-minimum-wage-for-contractors-notice-of-rate-change-in-effect-as-of-january-1-2021
https://www.federalregister.gov/documents/2020/08/31/2020-19037/establishing-a-minimum-wage-for-contractors-notice-of-rate-change-in-effect-as-of-january-1-2021
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200AB908
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NEW CASE LAW 

51. AFTER-ACQUIRED EVIDENCE: NOT QUALIFIED = NO DISCRIMINATION (6/2020)  

In Anthony v. Trax Int’l (April 2020), a Ninth Circuit Panel was asked to decide “whether 
‘after-acquired evidence’ that an employee does not satisfy the prerequisites for the position, 
including educational background, renders the employee ineligible for relief under the 
ADA?”  Here, “TRAX terminated Anthony from her position as a Technical Writer—a position that 
by virtue of a third-party contract required a bachelor’s degree in English, journalism, or a related 
field—allegedly due to an inability or unwillingness to accommodate her disability.” Anthony 
then sued for disability discrimination. During the ensuing litigation, TRAX discovered that 
Anthony lacked the requisite degree and sought summary judgment under the After-Acquired 
Evidence Doctrine, because Anthony was not a “qualified individual” under the ADA as she did 
not have the requisite degree. Recall that under the ADA, “an individual who fails to satisfy the 
job prerequisites cannot be considered ‘qualified’ within the meaning of the ADA unless she 
shows that the prerequisite is itself discriminatory in effect.”   

 
The Panel ultimately sided with TRAX after applying the EEOC’s two-step inquiry to 

determine if an individual is qualified within the meaning of the ADA: first, does the individual 
satisfy the job prerequisites?  If the answer is no, then “an individual who fails to satisfy the job 
prerequisites cannot be considered ‘qualified’ within the meaning of the ADA unless she shows 
that the prerequisite is itself discriminatory in effect.” The Panel determined that Anthony did 
not meet the job prerequisites: “An employer’s ignorance cannot create a credential where there 
is none.  Here, Anthony lacked a bachelor’s degree at the time she was terminated regardless of 
whether TRAX was aware of this fact.” It also found that requiring a bachelor’s degree did not 
have a discriminatory effect.  Lastly, the Panel held that although, “… after-acquired evidence 
cannot establish a superseding, non-discriminatory justification for an employer’s challenged 
actions … after-acquired evidence remains available for other purposes, including to show that 
an individual is not qualified under the ADA.” 

 
PRACTICE TIP:  Be sure to keep accurate copies of all hiring and onboarding documents, 

because employees sometimes misrepresent their credentials. As highlighted in this case, in a 
disability discrimination case involving a claim of wrongful/discriminatory termination, the 
employees bear the initial burden of proving that they were qualified for the position; they do 
not satisfy the job prerequisites if they do not have the necessary credentials.  Note also that 
even if the after-acquired evidence doctrine cannot be used as a complete defense to a claim of 
discrimination under other circumstances, it can still be used as a defensive tool to potentially 
cut off damages as of the date the employer first learns of the employees’ conduct that would 
have rendered the employee ineligible for employment, or as evidence to be considered by a 
court in fashioning a remedy (or award) after liability has been established. 
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52. ARBITRATION: DO’S AND DON’TS (10/2020) 

The courts continue to insist upon strict compliance in the enforcement of arbitration 
agreements.  To be able to compel and employee to arbitration in a pending claim, employers 
are encouraged to observe the following best practices. 

a. Arbitration agreements should be clearly written and fairly implemented. The First 
District Court of Appeal in Davis v. TWC Dealer Group, Inc. (October 2019), declined to enforce 
arbitration agreements that were both procedurally and substantively unconscionable.  The 
Court found that the agreements were particularly difficult to read and understand.  The 
agreements included legalese in paragraphs that were up to 60 lines long and consisted of small 
print without headers or bold lettering for important provisions.  Employee agreements that 
discussed arbitration were often inconsistent.  Finally, a clause providing for the waiver of 
representative actions was broad enough to encompass PAGA actions, which cannot be waived 
under California law.   

In Subcontracting Concepts (CT), LLC v. De Melo, (April 2019), it was found to be 
procedurally unconscionable for an employer to give a job applicant an arbitration agreement 
and ask him to sign it on the spot to get a job. The California Supreme Court also declined to 
enforce an arbitration agreement in OTO, L.L.C. v. Kho (August 2019) when a human resources 
‘porter’ approached the employee in his workstation and asked him to sign and return several 
documents immediately while the porter waited. The employee had no opportunity to read 
them, nor were their contents explained.  The documents also were not provided in the 
employee’s first language.   

By contrast, in Torrecillas v. Fitness International LLC (July 2020), the court enforced the 
employer’s arbitration agreement with a former manager.  In finding that the agreement was not 
unconscionable, the court noted that the employee was not pressured to sign the agreement 
immediately, the agreement itself stated that the employee should seek legal advice before 
executing the agreement, the employee understood his right to consult with counsel, and he 
voluntarily and freely signed the agreement. The agreement also allowed the parties to amend 
the agreement so long as amendments were in writing and signed by both parties.  

PRACTICE TIP: Don’t pressure employees to sign arbitration agreements immediately.  If 
the employees earn some type of productivity or piece rate wage, don’t present them with these 
agreements on the clock, as any time they spend reviewing the agreement may reduce their pay.  
It is essential for enforcement that the employee have an opportunity to review and understand 
the agreement before they sign.  To encourage existing employees to sign the agreement, 
considering offering some sort of incentive (i.e. a vacation day) in exchange for signing the 
agreement. 

b. Careful drafting is key.  Overly-broad PAGA provisions might foreclose arbitration 
entirely, even where the case might have otherwise been split between arbitration and court 
proceedings.  An employee in Olabi v. Neutron Holdings, Inc. (dba Lime) (June 2020) brought a 
PAGA-only action against Lime, claiming that he and other employees were misclassified as 
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independent contractors.  The employer moved to compel the question of whether Olabi was 
misclassified to arbitration.  The employer believed that if the arbitrator determined that the 
employee had been misclassified, the case would proceed to court for further PAGA proceedings.  
The parties’ arbitration agreement provided that any and all disputes between them, including 
on the question of misclassification, would be subject to arbitration.  But, a later provision added: 
“Neither this Arbitration Provision nor the Class Action Waiver shall apply to a representative 
action brought on behalf of others under [PAGA]; any representative action brought under PAGA 
on behalf of others must be litigated in a court of competent jurisdiction.”  The Court of Appeal 
found that the latter provision encompassed all claims brought in a PAGA-only lawsuit and 
therefore all matters would be decided in court, not arbitration.   

Poor drafting can also lead to class-wide arbitration.  In Garner v. Inter-State Oil Company 
(June 2020), the  parties’ arbitration agreement provided: “To resolve employment disputes... , 
you and Inter-State Oil Co. agree that any and all claims...that could be filed in a court of law, 
including but not limited to ... class action shall be submitted to final and binding arbitration, and 
not to any other forum.”  The agreement further stated: “This Arbitration Agreement Is A Waiver 
Of All Rights To A Civil Jury Trial Or Participation In A Civil Class Action Lawsuit For Claims Arising 
Out Of Your Employment.”  The Court of Appeal found that that the agreement effectively waived 
the employee’s right to “participation in a civil class action lawsuit” (i.e. a court case), but did not 
prevent the employee from participating in any class action claim. Accordingly, the employee 
could bring and participate in a class action in an arbitration proceeding.  Similarly, in Lamps Plus, 
Inc. v. Varela (April 2019) (decided by the U.S. Supreme Court), ambiguity in the language of the 
agreement almost forced the entire class action into arbitration.  Arbitration on a class-wide basis 
is not beneficial to employers, as it would be extremely expensive and burdensome.  

PRACTICE TIP:  Consult legal counsel when preparing and modifying your arbitration 
agreement.  Each word can make a big difference.  Make sure that your employees have 
adequate time and ability to review and consider the arbitration agreement.  Pressuring an 
employee to sign may prevent you from enforcing your arbitration agreement.   

c. Intent to arbitrate must be clear.  When a dispute arose between parties who reached 
an oral agreement to work together on a new project, the fact that they had executed multiple 
written contracts and arbitration agreements on prior projects was insufficient to show an intent 
to arbitrate their current dispute on the new project.  (Moritz v. Universal City Studios LLC 
(September 2020.) 

d. Don’t require employees to bear their own costs for arbitration or forego certain 
remedies.  Arbitration agreements generally cannot require the employee to bear any type of 
expense that they would not be required to bear if the employee was free to bring the action in 
court, such as the cost of the arbitrator.  Likewise, an arbitration agreement shouldn’t bar an 
employee from potentially recovering all damages and remedies that would be available to the 
employee in court.  (Subcontracting Concepts (CT), LLC v. De Melo (April 2019); Ramos v. The 
Superior Court of San Francisco County (November 2018).)  
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e. Class action waivers are valid.  In a 5-4 ruling issued in May of 2018 in Epic Systems 
Corporation v. Lewis the Supreme Court of the United States declared that the Federal Arbitration 
Act (FAA) protects employers’ rights to enforce class action waivers in arbitration agreements 
and to require individualized arbitration of claims.  “The policy may be debatable but the law is 
clear:  In the Federal Arbitration Act, Congress has instructed courts to enforce arbitration 
agreements according to their terms - including terms providing for individualized proceedings.”  
The lesson: make sure your arbitration agreement contains a class action waiver.  The FAA should 
be referenced in the arbitration agreement to ensure that this federal law applies to the 
agreement; which then allows employers to force employees to waive their right to participate 
in a class action.  Note Carbajal v. CWPSC, Inc. (February 2016), in which the court enforced the 
state’s unconscionability standards against the employer, despite the federal preemption 
argument, because the agreement was so poorly drafted against the employee. 

f. NLRB: Class action waivers are permitted.  The NLRB in Cordúa Restaurants, Inc. and 
Steven Ramirez and Rogelio Morales and Shearone Lewis (August 2019) explicitly stated that 
employers are permitted not only to require employees to sign class-action waivers or collective-
action waivers in arbitration agreements, but also to terminate employees who do not sign. The 
NLRB cautioned employers, however, that employees cannot be fired if they join a class action; 
that would be protected concerted activity. The remedy in that situation would be to seek 
enforcement of the arbitration agreement.  

g. Transportation workers.  Transportation workers (usually drivers, but can include 
mechanics) engaged in interstate commerce may be excluded from arbitration because the 
Federal Arbitration Act doesn’t protect them; the more employee-friendly California law may 
apply.  (Garcia v. The Superior Court of Los Angeles County (Southern Counties Express, Inc.) (May 
2015); see also Nieto v. Fresno Beverage (March 2019) and Muller v. Roy Miller Freight Lines, LLC, 
(May 2019) (transportation worker and driver were found to be exempt from the FAA and thus 
did not have to arbitrate their claims). 

The FAA’s exclusion of “contracts of employment” for certain transportation workers also 
applies to independent contractor agreements.  The decision as to whether or not a contract is 
excluded from the FAA is a decision for the court, not the arbitrator, even if the parties attempt 
to provide otherwise in the contract.  New Prime Inc. v. Oliveira (January 2019).   

Notably, the FAA’s transportation worker exclusion also extends to “transportation 
workers who are engaged in the movement of goods in interstate commerce, even if they 
[themselves] do not cross state lines.”  This point was emphasized in a recent case against 
Amazon in which the Ninth Circuit Panel found that Amazon drivers were indeed engaged in 
interstate commerce even if the drivers themselves did not cross state lines because the workers 
picked up packages that have been distributed to Amazon warehouses across state lines and 
transported them for the last leg of the shipment to their destination.  Thus, the Court found 
that, “the Amazon packages they carry are goods that remain in the stream of interstate 
commerce until they are delivered.” (Rittmann v. Amazon.com (August 2020)). 
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Uber drivers likely are not engaged in interstate commerce to a level that would exempt 
them from application of the Federal Arbitration Act.  (In re William Grice (August 2020). The 
Ninth Circuit Court of Appeals upheld the lower court’s decision denying application of the FAA’s 
section 1 exclusion (which excludes seamen, railroad employees or any other class of workers 
engaged in foreign or interstate commerce) on the basis that it was not “clear error as a matter 
of law.”). 

h. Arbitrator or court to decide enforceability? The agreement must contain clear 
language delegating the question of arbitration enforceability to the arbitrator, or the court will 
decide.  (Mohamed v. Uber Technologies (December 2016); Henry Schein Inc. v. Archer and White 
Sales Inc. (January 2019).) 

i. Labor Commission claims.  Don’t push arbitration in DLSE claims.  It’s less expensive to 
go to the DLSE, and the company may be able to compel arbitration in its later appeal of the DLSE 
decision.  Recovery of attorney fees is not available to claimants in the DLSE, whereas arbitration 
forces the employee to retain an attorney and will typically be far more time-consuming and 
burdensome.   

j. Update old agreements.  One company’s arbitration agreement was found to be 
defective because (1) it simply said it was between “Employer and Employee” but wasn’t signed 
by any employer; (2) certain disputes were excluded because there was a union involved but the 
document didn’t identify which disputes; and (3) the agreement referenced Arbitration 
Association rules but didn’t identify which rules (and the attorneys presented rules to the court 
that were created 12 years after the employee signed).  (Flores v. Nature’s Best Distribution, LLC 
(December 2016)). 

k. Injunctive/provisional relief.  When an employee is stealing trade secrets, the 
employer won’t want to wait for arbitration.  The law permits the arbitration agreement to 
include a provision that allows for injunctive or provisional relief in court (for both parties) 
without voiding the arbitration agreement.  (Baltazar v. Forever 21, Inc. (March 2016)). 

l. Don’t put it in the employee handbook.  The handbook is not a binding agreement.  
The arbitration agreement must be a binding agreement to be enforceable, so burying it in the 
handbook, even if separately signed, may render it void (Esparza v. Sand & Sea, Inc. (August 
2016)).  That said, at least a few courts have found that arbitration agreements in handbooks 
were enforceable, where the employee signed an acknowledgment with enough bells and 
whistles (Harris v. Tap Worldwide, LLC (June 2016)).  Similarly, in Conyer v. Hula Media Servs., LLC 
(August 2020), an employee was given a copy of the employer’s handbook when he was hired, 
which did not contain an arbitration agreement.  Ten months later, the employer implemented 
and distributed a revised handbook which did contain an arbitration agreement, which was 
clearly marked. Plaintiff signed an acknowledgement of receipt, which also stated that he 
acknowledged that the handbook sets forth the terms, conditions, rights, duties, responsibilities 
and obligations of his employment.  Plaintiff tried to argue that the arbitration agreement was 
not enforceable because his employer did not inform him that an arbitration clause had been 
added to the revised handbook.  The court held the agreement was enforceable, and that the 



 

© 2020 LightGabler (FALL 2020) 61 

employer had no obligation to point out that the arbitration clause had been added to the revised 
handbook. Even with these cases, it is still a very risky option to include the arbitration agreement 
within the employee handbook. 

PRACTICE TIP: As noted above, employers should not take these cases as an invitation to 
slip arbitration agreements into revised handbooks and hope that no one notices. Again, the 
handbook is not an agreement (and it should say that).  The arbitration agreement is an 
agreement, and should be signed by both parties.  Any attempt to “bury” an arbitration 
agreement within a handbook will likely be challenged as unconscionable and give the suing 
employee an unnecessary foothold. Best practice remains to separately issue any arbitration 
agreement as a stand-alone agreement. 

m. Don’t hide the ball/translate carefully. Provide the agreement in the employees’ 
primary language (e.g., Spanish to Spanish-speakers) and make sure the translations match 
(unlike the company in Ramos v. Westlake Services LLC, whose language did not match between 
English and Spanish versions of the agreement).  Don’t try to shorten the statutes of limitation.  
Explain the process. Don’t try to shift the fees to the employee. All of those faux pas will void the 
agreement as unconscionable (Penilla v. Westmont Corporation (September 2016)).  

n. Don’t try to drastically limit discovery options, and include desirable discovery 
methods. Extraordinary discovery limitations that would frustrate the plaintiff’s ability to prove 
claims can result in a finding of substantive unconscionability in the arbitration agreement. In a 
recent case against Red Bull (which went poorly for Red Bull) the arbitration agreement (drafted 
entirely by Red Bull) permitted each party to take a maximum of two depositions. It also 
contained no express provisions entitling the parties to propound interrogatories, requests for 
admission, or demands for production. This resulted in the court denying Red Bull’s motion to 
compel arbitration, because it found that the Plaintiff, under discovery limitations imposed by 
Red Bull, would be unable to vindicate his statutory rights. Davis v. Kozak et. al (August 2020).   

On the other hand, don’t assume that standard discovery provisions will be available if 
not specifically spelled out in the agreement.  Neither the Federal Arbitration Act nor the 
California Arbitration Act grants an arbitrator subpoena power to order prehearing discovery 
from third parties when the parties’ arbitration agreement didn’t provide for this 
discovery.  (Aixtron, Inc. v. Veeco Instruments Inc. (July 2020).) 

o. PAGA claims likely cannot be waived.  California has consistently ruled that employees 
can’t be forced to waive PAGA claims even if they are required to waive class action claims.  The 
California Supreme Court affirmed this in the Iskanian case and there have been no changes in 
California on this issue, despite enumerable challenges.  Under Iskanian, “Simply put, a PAGA 
claim lies outside the FAA‘s coverage because it is not a dispute between an employer and an 
employee arising out of their contractual relationship.  It is a dispute between an employer and 
the state, which alleges directly or through its agents - either the Labor and Workforce 
Development Agency [LWDA] or aggrieved employees - that the employer has violated the Labor 
Code.”  Iskanian was again followed in Tanguilig v. Bloomingdale's, Inc. (November 2016), Correia 
v. NB Baker Electric, Inc. (February 2019), Olabiv. Neutron Holdings, Inc. (June 2020); Collie v. The 
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Icee Company (July 2020).  Also see Kec v. The Superior Court of Orange County (R.J. Reynolds 
Tobacco Company) (June 2020) (unlawful, and non-severable representative action provision 
invalidated entire arbitration agreement). 

NOTE: Courts have generally allowed a PAGA claim to be stayed during the period of time 
in which individual claims are arbitrated.  However, a group of court cases have held that, 
“Because a PAGA claim is representative and does not belong to an employee individually, an 
employer should not be able dictate how and where the representative action proceeds” (Jarboe 
v. Hanlees Auto Group (2020); Perez v. U-Haul Co. of California (2016) 3 Cal.App.5th 408, 421; 
Williams v. Superior Court (2015). 

p.  “Opt-Out” clauses.  Uber’s arbitration agreements with its drivers had a clause 
allowing them to opt out of arbitration and decline to sign the agreement.  That provision helped 
to make the agreement procedurally “conscionable,” according to the Ninth Circuit.  Mohamed 
v. Uber Technologies, Inc. (December 2016).  California has not ruled that opt-out provisions are 
required. 

q. Union employees.  Without a clear and unmistakable reference in the collective 
bargaining agreement that employees intend to arbitrate all statutory rights, union employees 
may not be forced into arbitration for all claims (such as Labor Code claims).  (Vasserman v. Henry 
Mayo Newhall Memorial Hospital (February 2017)). 

r. Don’t sit on your right to arbitrate.  Check the file to see if the employee signed an 
arbitration agreement, and then promptly move to compel arbitration to avoid a waiver of the 
right to do so.  (Martin v. Yasuda (July 2016)).  One company withdrew its motion to compel 
arbitration of a class action and then, after the class was certified, moved to compel arbitration.  
The court denied the motion.  (Sprunk v. Prisma LLC (August 2017)).  Another employer 
continuously threatened to compel arbitration of an employee’s labor commission claim, but 
never made good on its threats.  Rather, the employer fully participated in the Labor Commission 
process, including presenting evidence, witness testimony, and argument.  After things went 
poorly for the employer at the DLSE, the employer belatedly tried to compel arbitration through 
a civil court appeal.  The civil court found that the employer had waived its right to compel 
arbitration because of the employer’s full participation in the Labor Commission process. 
(Younan v. Fleming Distribution Company (April 2020)). 

s. Third parties related to your company (temporary agencies, etc.):  A background-
checking company was named in one of the Uber lawsuits, and that company was not allowed to 
compel arbitration based on Uber’s agreement with its workers because the third party company 
was not named in the agreement.  (Mohamed v. Uber Technologies Inc. (December 2016)). By 
contrast, a temporary agency had its employees sign arbitration agreements and then assigned 
the workers to a client’s (“host employer”) worksite.  The employee then sued both companies 
and the court forced the employee to arbitrate against both, even though the host employer was 
not named in nor signed the arbitration agreement.  In that case, however, the employee’s 
complaint did not differentiate among “defendants.”  (Garcia v. Pexco, LLC (April 2017)).  The 
safer strategy is to insist that the temporary agency include the host employer’s name in the 

http://cdn.ca9.uscourts.gov/datastore/opinions/2016/12/21/15-16178.pdf
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arbitration agreement, or at least reference that the agreement covers any employer to which 
the temp worker is assigned.  

In Vasquez v. San Miguel Produce, Inc. (April 2019) (currently on appeal to the Supreme 
Court), a wage and hour dispute was forced to arbitration based upon the employees’ arbitration 
agreement with staffing agency Employer’s Depot, Inc.’s (“EDI”).  EDI hired the employees and 
entered into an arbitration agreement with each employee that covered “all disputes that may 
arise within the employment context” against the “Worksite Employer” and “Temporary 
Employment Agency.”  EDI assigned the employees to work temporarily as produce packers for 
San Miguel Produce, paid them and issued their wage statements. San Miguel Produce 
supervised the employees’ work and reported their hours to EDI. 

The employees filed a wage and hour lawsuit against San Miguel but did not name EDI as 
a defendant.  San Miguel brought EDI into the case on a cross-complaint.  Both companies then 
sought to enforce EDI’s arbitration agreements.  The employees recognized that EDI and San 
Miguel were joint employers, but sought to avoid application of the arbitration agreement on 
the basis that EDI was not named as a defendant in their complaint. 

The Court of Appeal held that the host and staffing agency’s co-employer relationship and 
identity of interest with regard to their mutual employees allowed them to compel arbitration of 
the employment dispute.  The employees were not permitted to void the arbitration agreement 
by opting not to name EDI as a defendant in their complaint. 

PRACTICE TIP:  Employers and staffing agencies should work together to ensure that they 
have enforceable arbitration agreements that cover the “legal” employer as well as the “host” or 
“on-site” employer. 

THIS CASE IS NOT PUBLISHED AND MAY NOT BE USED OR CITED AS PRECEDENT.  THIS 
CASE IS INCLUDED FOR INSTRUCTIONAL PURPOSES ONLY.   

t. Electronic signatures.  Electronic signatures of significant documents such as 
arbitration agreements may be insufficient, unless you can readily prove that it was definitely the 
employee who electronically signed the document.  (Espejo v. Southern California Permanente 
Medical Group (April 2016)).  

PRACTICE TIPS FOR E-SIGNATURES:  If you must use them, minimize risks by 
implementing safeguards:  

1. The procedures used in any online orientation platform should fully comply with all 
the statutory requirements of California’s Uniform Electronic Transactions Act and the 
federal E-SIGN Act; 

2. Employers should ensure that employees affirmatively agree to complete the 
employment documents using an electronic signature; 

3. Each employee should have a unique username and password to access the Human 
Resources system, which should require all users to create a private password before 
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signing electronic documents.  The employee-created password should be known only 
to the employee.  This will allow the employer to show that the electronic signature 
on any particular agreement is the “act of” the employee; 

4. Employers should inform their employees of the need to review every document and 
provide them with sufficient time to do so before employees electronically sign the 
document; 

5. Employers should inform employees of their right to ask questions about the process 
and provide them the opportunity to do so before employees electronically sign the 
document; 

6. Employers should ensure that each electronic signature is accompanied by an 
accurate date and time stamp, along with the IP address of the device the employee 
used to sign the document; and, 

7. Before implementing any system that provides for the use of electronic signatures, 
the employer should prepare a sample declaration that includes all the above 
safeguards.  The sample declaration should also include a detailed description of the 
steps taken to ensure that the employee is the only individual who can affix his or her 
electronic signature on a document and verification from the online platform provider 
that the contents of the sample declaration are true and correct. 

u. Re-hiring? Make the employee sign again.  In Hartley v. Yucca Valley Auto (April 2019), 
an employer learned the hard way to make sure that rehired employees re-signed the company’s 
arbitration agreement as part of the re-hiring/on-boarding process.  Here, the employee signed 
an arbitration agreement during her first stint with the company.  She later quit and was rehired. 
Upon rehire she did not sign a new arbitration agreement related to her second stint with the 
company.  When she later quit and sued, and the company tried to enforce the arbitration 
agreement the employee signed during her initial stint of employment.  The court held that the 
initial agreement ended with the initial employment stint, and she had not signed an agreement 
related to her second stint of employment.  As such, the case was allowed to proceed to trial. 

THIS CASE IS NOT PUBLISHED AND MAY NOT BE USED OR CITED AS PRECEDENT.  THIS 
CASE IS INCLUDED FOR INSTRUCTIONAL PURPOSES ONLY. 

v. Collective Bargaining Agreement.  State law claims including failure to accommodate, 
wrongful discharge and retaliation under the Labor Code and FEHA were not subject to 
arbitration under a Collective Bargaining Agreement when there was no clear and unmistakable 
intent to arbitrate those claims, and, resolution of the claims did not require interpretation of 
the CBA.   (Rymel v. Save Mart Supermarkets, Inc. (December 2018.)    

THIS CASE IS UNPUBLISHED AND MAY NOT BE USED OR CITED AS PRECEDENT.  THIS 
CASE IS INCLUDED FOR INSTRUCTIONAL PURPOSES ONLY. 

w. Severability. In Lange v. Monster Energy Co. (March 2020), the court reiterated the 
proposition that the mere existence of multiple unconscionable provisions within a single 
arbitration agreement does not necessarily preclude severing those bad provisions from the 
agreement and enforcing the remainder of the agreement. In that case, however, the court 
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ultimately found that the arbitration agreement was “permeated with too high a degree of 
unconscionability for severance to rehabilitate.”  So, while it is true that, “[n]o authority supports 
the … conclusion that any more than a single unconscionable provision in an arbitration 
agreement precludes severance…,” it is also equally true that, “…multiple unconscionable clauses 
serve as evidence of “a systematic effort to impose arbitration on an employee not simply as an 
alternative to litigation, but as an inferior forum that works to the employer’s advantage.”  The 
bottom line is that employers should learn from Monster’s mistake and not rely on a “severing” 
clause as a bullet-proof save-all option for an otherwise severely unconscionable arbitration 
agreement.  A court is not empowered to reform the parties’ contract or to re-write a defective 
agreement. 

53. ATTORNEY FEES: DEFENDANT WON BUT NO ATTORNEY FEE RECOVERY (10/2020) 

In Department of Fair Employment and Housing v. Cathy’s Creations, Inc. (September 
2020), a same-sex couple allegedly was denied services at a bakery because of sexual orientation.  
They filed a complaint with the California Department of Fair Employment and Housing, who in 
turn sued the bakery on the couple’s behalf.  The bakery was the prevailing party and tried to 
recover its attorney fees, but the court found that the defendant bakery was not entitled to 
recover attorney fees.  Similarly, defendant employers who prevail in cases alleging a violation of 
the Fair Employment and Housing Act are unlikely to recover their attorney fees, whereas 
plaintiff employees are statutorily entitled to such recovery (see #54 below). 

54. ATTORNEY FEES: FEHA SUIT = BIG $ AWARD FOR PREVAILING PLAINTIFF (06/2020) 

Caldera v. Dept. of Corrections & Rehabilitation (April 2020) is a case that we have 
reviewed in years past.  Recall that Caldera was a prison correctional officer with a stutter. He 
sued the Corrections Department and his supervisor in 2010 for disability discrimination 
(mocking his stutter).  The court ultimately found that a stutter could be a disability within the 
meaning of FEHA and, after a trial, Caldera prevailed and was awarded $500,000.  The case then 
went through various rounds of appeal; Caldera ultimately prevailed).  Caldera’s attorneys sought 
an attorney fee award of over $2.4 million dollars ($2,468,365.00 in statutory attorney fees under 
the FEHA, which represented a lodestar amount of $1,234,182.50, and a 2.0 multiplier – more on 
this in the practice tip).  The Court awarded the attorneys only $800,000, so the attorneys 
appealed. The appellate court sided with the plaintiff attorneys and remanded the case back to 
the trial court with directions to enter a new order that will result in elevated fees (although 
probably not the full $2.4 million requested). 

PRACTICE TIP: Clients often ask us how plaintiff-side attorney fees are calculated in 
discrimination cases.  When calculating an attorney fee award under the FEHA, courts sometimes 
use the lodestar method. The “lodestar figure [is] based on the reasonable hours spent, 
multiplied by the hourly prevailing rate for private attorneys in the community conducting 
noncontingent litigation of the same type.”  Then, in some contingency cases, courts increase the 
lodestar amount by applying a multiplier of some sort, depending on the circumstances.  The 
multiplier is meant to reward the prevailing plaintiff’s attorney with an increased fee based on 
various factors, including among others, “the importance and difficulty of the litigation; the 
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novelty of the issues involved; the risk of nonpayment for the attorney’s services (the 
contingency factor); the skill of the attorney in presenting the case; and the magnitude of the 
results obtained.”  The bottom line, in FEHA cases – aside from any damage awards given to the 
prevailing employee – employers also face significant risk if they do not prevail because of the 
potential exposure to a large award of attorney fees. It is this secondary risk that often drives 
settlement discussions in employment cases. 

55. ATTORNEY FEES: NO FEES FOR MEAL AND REST BREAK CLAIMS (01/2020) 

In Betancourt v. OS Restaurant Services, LLC (May 2020), the Court of Appeal (2nd District) 
reiterated the holding of Kirby v. Immoos Fire Protection, Inc., that attorney fees are not available 
to a prevailing plaintiff in an lawsuit brought solely for failure to provide rest breaks or meal 
periods (Labor Code § 226.7), because that type of lawsuit is not “an ‘action brought for the 
nonpayment of wages’.”  As the Kirby court held, “the Legislature intended section 226.7 claims 
to be governed by the default American rule that each side must cover its own attorney’s 
fees.”  Here, the plaintiff brought claims only for rest break and meal period violations, and 
derivative claims for penalties based on those violations.  After plaintiff prevailed at trial, the trial 
court awarded over $280,000 in attorney fees.  OS Restaurant appealed.  The appellate court 
sided with OS Restaurant and concluded the trial court had abused its discretion by awarding 
attorney fees to plaintiff. Accordingly, it reversed the judgment to as to the attorney fees.  

 
PETITION FOR REVIEW OF THE THIS CASE HAS BEEN GRANTED.  WHILE THE REVIEW 

PROCESS IS PENDING, THIS CASE MAY NOT BE USED OR CITED AS PRECEDENT.  THIS CASE IS 
INCLUDED FOR INSTRUCTIONAL PURPOSES ONLY. 

 
PRACTICE TIP: The Labor Code mandates an award of reasonable attorney fees to the 

prevailing party in any action brought for the nonpayment of wages, if any party requests 
attorney fees at the initiation of the action. (Lab. Code, § 218.5, subd. (a).) This mandatory award 
of attorney fees is the pressure point that often drives settlement of wage disputes in California. 

56. CLASS ACTION: BAD POLICY ALONE ≠ CERTIFICATION (1/2020) 

In Cacho v. Eurostar, Inc. (December 2019), the Court declined to certify a class action in 
which it was alleged that the employer’s practices were not consistently applied to its 
employees.  The anecdotal evidence presented by two class representatives was not enough to 
prove wider unlawful practices. Thus, individual inquiries would have to be made regarding each 
employee.  Frankly, the employer was lucky in this case, because it had problematic handbook 
policies regarding meal and rest breaks.  The court in Cacho however, focused on the employer’s 
actual practices rather than solely focusing on the problematic policies in the 
handbook.  Employers are cautioned not to rely too heavily on this decision, because other 
Courts, including the California Supreme Court in the well-known Brinker case, have held that a 
facially-unlawful written policy is enough for class certification. 
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Similarly, in Davidson v. O’Reilly Auto Enterprises, LLC (August 2020), the Ninth Circuit 
Court of Appeals affirmed the lower Court’s denial of class certification on a rest break 
claim.  O’Reilly’s written policy on rest breaks was inconsistent with California law because it 
omitted the phrase, “or major fraction thereof.”  Plaintiff did not show that the policy was applied 
to all employees in a way that violated the law, however.  Accordingly, class certification was 
denied. Although the O’Reilly decision is good for employers, the best practice is to maintain 
updated, legally-compliant written policies.  A legally-compliant rest break policy could have 
saved O’Reilly substantial litigation costs. 

 
THIS CASE IS UNPUBLISHED AND MAY NOT BE USED OR CITED AS PRECEDENT.  THIS 

CASE IS INCLUDED FOR INSTRUCTIONAL PURPOSES ONLY. 

PRACTICE TIP:  Maintaining up-to-date and legally compliant written policies (most easily 
presented in an employee handbook) is the one of the best way to defend against an individual 
or class action claim, or to avoid it entirely.  Employers should review and update their policies 
(handbooks) with qualified employment counsel on an annual basis. 

57. CLASS ACTION: GETTING DECLARATIONS MAY BE COERCIVE (10/2020) 

Barriga v. 99 Cents Only Stores LLC (June 2020) was a class action filed on behalf of non-
exempt graveyard shift employees.  The plaintiff alleged that the store had a zero-tolerance 
policy that required all stores to lock their doors at closing time.  Employees on the graveyard 
shift who stocked supplies had to wait as long as 15 minutes after they clocked out for a manager 
with a key to let them out of the store for their meal breaks and after the end of their shift. To 
help defeat class certification, the store obtained and submitted 174 employee declarations to 
the court.  The declarations included some nearly identical paragraphs that stated that the 
graveyard shift employees could leave the store immediately without waiting to be let out, and 
those employees who did have to wait were let out promptly and paid for the time they waited.   

Problems arose when some of the employees who signed declarations were deposed.  
Some testified that they did not know what the lawsuit was about or why they were called to 
testify. Most testified that they had been summoned, during work hours, to an office by a 
representative from human resources where they were interviewed and presented with a 
declaration for their signature.  One man testified that he speaks Spanish and was told what the 
declaration meant in Spanish by one of the three people who met with him.  He did not know 
who the three people represented.  Another employee testified that a co-worker translated a 
declaration into Spanish for him.  Some employees testified that they knew that the store had 
been sued and was trying to defeat the claims.     

The Court of Appeal found that the manner in which the declarations were obtained may 
have been coercive or abusive.  The Court of Appeal sent the case back to the trial court to 
determine if some or all of the declarations should be stricken and not considered when 
determining whether the class would be certified. 
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PRACTICE TIP:  If an employer is involved with a class action, work closely with legal 
counsel to make sure the proper procedures are followed.  Avoid gathering declarations or 
statements on your own without first consulting your attorney.  There are rules that apply to 
communications with employees during different stages of class action lawsuits. The manner in 
which information, statements and declarations are gathered can render the documents useless, 
or can hurt the employer if it appears that the employer is acting in a coercive manner. 

58. COMMUTE: COMING & GOING RULE COVERS VOLUNTEER’S COMMUTE (10/2020) 

In Savaikie v. Kaiser Foundation Hospitals (June 2020), the court found that Kaiser was 
not vicariously liable for the actions of a volunteer who was driving home from a pet therapy 
session in his own vehicle.  The typical coming and going rule (i.e., that employers are not liable 
for the acts of their employees while coming and going from work) applied here to protect Kaiser 
from liability from a commuting volunteer.  Plaintiff tried to argue that the “vehicle use 
exception” applied. This is an exception to the coming and going rule through which an employer 
may still be liable for acts of an employee, even while commuting to or from work, if the 
possession and use of the vehicle is required by the employer, or the possession and use of the 
vehicle provided a benefit to the employer.  Here, the court found this exception did not apply. 
Although Kaiser required that the volunteer show proof of insurance and that the volunteer 
believed he could have received a mileage reimbursement, this wasn’t enough to show that 
Kaiser required him to use his personal vehicle. Further, there was no evidence that Kaiser 
received any different or additional benefit from the volunteer’s use of his own vehicle than it 
would have received if he used any other method of transportation. 

59. COMMUTE: PERSONAL VEHICLE USE & CARRYING TOOLS ENOUGH? (10/2020) 

In Oliver v. Konica Minolta Business Solutions U.S.A., Inc. (June 2020), plaintiffs were 
hourly service technicians for Konica. They were required to drive their personal vehicles, 
containing Konica’s tools and parts, to customer sites to make repairs to copiers and other 
machines.  The employees did not work in an office but usually drove from home to the first 
customer of the day and, at the end of the day, from the last customer to the technicians’ homes. 
Plaintiffs sought wages and mileage reimbursement for their commute to and from the first and 
last work locations. The trial court determined that the commute time was not compensable. 

The court of appeal reversed. If carrying tools and parts in a technician’s personal vehicle 
during the commute was optional, then the technician would not be “subject to the control of 
[defendant]” for purposes of determining “hours worked.” If the technician was able to use the 
time effectively for his or her own purposes, then he would not be “subject to the control of 
[defendant]” during the commute.    

A technician who was required to carry a volume of tools and parts that did not allow the 
technician to use ‘the time effectively for his own purposes, would be “subject to the control of 
[defendant]” for purposes of determining “hours worked” and entitlement to wages.  
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The court found that there were material questions of fact as to whether Plaintiffs were 
precluded from using their commute time for their own purposes such that they were “subject 
to the control” of Konica.  The record was unclear as to whether Plaintiffs were required to carry 
parts and tools in their vehicles and whether the amount of parts and tools were so voluminous 
as to prevent Plaintiffs from using the commute time effectively for their own purposes. 

PRACTICE TIP:  If carrying the employer’s tools is mandatory, burdensome or interferes 
with the employee’ ability to conduct their personal errands during non-work hours, it will likely 
be considered compensable time. 

60. COMMUTE: VOLUNTARY USE OF COMPANY VEHICLE (10/2019) (Reminder!) 

Plaintiffs in Taylor v. Cox Communications (September 2019) were a class of field 
technicians who traveled to customers’ residences to install and repair television and internet 
services.  The technicians were part of an optional “Home Start” program that allowed them to 
park their company vehicle at home rather than at the Cox Communications depot.  Employees 
could opt-in to the “Home Start” program and could opt-out for any reason by notifying their 
supervisor.  The field employees clocked in for the day at home and then drove directly from 
home to the first assignment for the day.  At the end of the day, they drove directly home from 
their last assignment.  Employees were not compensated for the drive home.  Employees were 
not allowed to do any additional work on their way home.  If they needed fuel, employees were 
directed to stop earlier in the day during their shift, not on the way home.  The plaintiffs claimed 
that they were systematically undercompensated because they were not paid for the drive home. 

The District Court granted summary judgment in favor of the employer, finding that the 
employees’ drive home was not compensable time.  The field technicians were not subject to the 
control of the employer because they could not show that they were required to commute in the 
employers’ vehicles.  The Court rejected the plaintiffs’ claim that they were “suffered or 
permitted to work” because they carried company tools in their work trucks.  Transporting the 
tools did not add any time to their commute and the tools stayed in the trucks overnight without 
any additional tasks until the next shift. The District Court’s holding was affirmed on appeal by 
the Ninth Circuit on September 5, 2019. [A state appellate court reached the same conclusion in 
Hernandez v. Pacific Bell Telephone Company (November 2018)]. 

PRACTICE TIP:  If you do not want to pay for commute time, allow employees the option 
of taking the company vehicle home or parking the vehicle at the office and using their personal 
vehicle to commute.  Implement and train your managers and employees on policies that prevent 
employees from working during the commute. 

61. COMMUTE: WORK-SPAWNED-RISK EXCEPTION INAPPLICABLE (1/2020) 

In Bingener v. City of Los Angeles (December 2019), a city employee hit and killed a 
pedestrian on his commute into work.   Plaintiffs attempted to hold the city liable for the 
employee’s commuting accident.  They argued that the “work spawned risk” exception applied 
to defeat the normal going and coming rule (see the practice tip below).  This exception arises if 
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an employee endangers others with a risk arising from or related to work.  Plaintiffs claimed the 
exception should be applied because the city knew the employee had suffered a back injury 
previously for which he was seeking treatment and taking medications, and that the employee 
also suffered from other lifelong medical conditions.  According to plaintiffs, this made the 
accident a foreseeable risk arising from or related to work, and put the accident outside the 
protections of the going and coming rule.  When the city employee testified at trial, however, he 
stated that he was driving his personal car, was not performing any work for the city at the time 
of the accident (other than commuting to work), did not feel sick on the day of the accident, and 
had not taken any medication that day.  With respect to his back injury and other health 
conditions, it was established that he had no medical restrictions on driving.  On these facts, the 
court found that the city was not liable for the employee’s actions, and that hitting a pedestrian 
was not a foreseeable event that would trigger the “work spawned risk” exception to the going 
and coming rule.    

 
PRACTICE TIP: Under the “going and coming” rule, employers are generally exempt from 

liability for tortious acts committed by employees while on their way to and from work, because 
employees are said to be outside of the course and scope of employment during their daily 
commute. As noted in this case, there are certain limited exceptions to this general rule. As an 
example of another exception (beyond the “work spawned risk” exception), case law provides, 
“… if the employer expressly or impliedly makes the commute a part of the work day, or derives 
an incidental benefit from a particular employee’s commute beyond that of the other members 
of the work force, then the employer’s vicarious liability will continue during the course of the 
commute.” Also, note that if an employer provides a company vehicle, but restricts the 
employee’s use of that vehicle, the commute time may be paid time. 

62. COMPENSATION: MANDATED BAG SEARCH = COMPENSABLE TIME (10/2020) 

In Frlekin v. Apple, Inc. (June 2020), the California Supreme Court held that time spent by 
non-exempt employees undergoing mandatory bag or other security checks is compensable work 
time under California law.  Apple required its retail store employees to undergo exit searches any 
time they left the store (i.e., for a lunch break, rest break, the end of their shift, etc.)   Under this 
policy, company representatives searched employees’ bags, packages, purses, backpacks, 
briefcases, and personal Apple technology devices (such as iPhones).  Compliance was 
mandatory, and employees who brought a bag or carried an iPhone in a pocket had to undergo 
the search before leaving the premises or were subject to disciplinary action, including 
termination.  The California Supreme Court determined that the time spent during these 
searches was compensable because it was time subject to Apple’s control.  Apple tried to argue 
that the search wasn’t required, and that employees could simply choose not to bring a bag or 
iPhone to work.  The Court disagreed, noting prior case law that called phones “practical 
necessities to modern life.”  The Court also criticized Apple for trying to argue that iPhones were 
somehow unnecessary for their employees, while their CEO had given interviews calling the 
iPhone “integral to our lives.”   

 



 

© 2020 LightGabler (FALL 2020) 71 

The Court’s focus centered on whether Apple exercised control over the employee during 
the search time in question.  The Court indicated there were three factors supporting the 
contention that Apple exercised control during the search period: (1) employees were subject to 
discipline if they did not agree to the search; (2) employees were confined to their worksite 
during the search; and (3) employees were required to assist in the search by opening their bag 
and helping move their items around during the search.  Thus, the Court held that employee time 
spent waiting during the bag check process was compensable time.  Notably, the Court 
distinguished the compensability of a mandatory bag check situation (primarily for the benefit of 
the employer), from a voluntary and optional service like free transportation offered to 
employees (a service that primarily benefits employees).  The court noted that the former is 
compensable time, while the latter is not (upholding the finding in Morillion v. Royal Packing Co. 
(noted below in more detail). 

 
PRACTICE TIP:  Employers should consider methods to ensure that any search process is 

streamlined and moves quickly to avoid excessive overtime and other wage and hour issues.  In 
most cases, employers should compensate employees for time spent waiting for security checks 
or processes after clocking out or before clocking in. 

63. CONFIDENTIAL INFORMATION: POSSESSION ALONE IS NOT UNLAWFUL (10/2020) 

In Hooked Media Group, Inc. v. Apple Inc. (September 2020) (Sixth District Court of 
Appeal) Hooked Media Group developed a recommendations app for mobile devices. Apple 
considered purchasing Hooked Media Group, but declined after two meetings.  Apple then 
considered purchasing Hooked solely to acquire its employees, particularly certain 
engineers.  Hooked declined. Hooked and Apple then discussed Hooked “selling” three of its 
engineers to Apple.  Apple was initially interested in acquiring certain employees for a “referral 
fee,” but the deal never went though.  Instead, Apple contacted two of Hooked’s engineers 
directly and hired them. Shortly thereafter, Hooked’s Chief Technical Officer (“CTO”) also went 
to Apple. 

Hooked demanded that the CTO return all Hooked company property, including copies of 
confidential technical information kept on his personal computer.  Hooked also emailed Apple’s 
general counsel expressing concern about Hooked’s former employees retaining confidential 
information.  Apple responded that it had no desire to use another company’s trade secrets and 
would facilitate the return of all confidential information to Hooked.  Months later, Hooked sued 
its former CTO and Apple for misappropriation of trade secrets, unfair competition and other 
wrongs.  Hooked subsequently dismissed the CTO and proceeded against Apple. 

The trial court and Court of Appeal found that Apple was not liable for any harm to 
Hooked.  Apple was free to hire employees from Hooked, and the employees were free to move 
over to Apple. There was no evidence that Apple made any representations during negotiations 
with Hooked that it did not intend to honor at the time. Regarding alleged misappropriation of 
trade secrets, the court noted that it is not enough to show that the employees retained 
confidential information.  What matters is whether Apple improperly acquired or used the 



 

© 2020 LightGabler (FALL 2020) 72 

information. California’s policy favoring free mobility for employees allows employees to draw 
on knowledge and skills they gained from a prior employer.  The court further found that Hooked 
did not make reasonable efforts to maintain secrecy of much of the information it contended 
was confidential, and instead disclosed much of it during negotiations with Apple. 

PRACTICE TIP:  Employers should have clear confidentiality agreements with 
employees.  Identify what information is truly confidential and treat the information as 
confidential. Courts are unlikely to protect information that is readily disclosed to third parties 
by the employer itself. Also remember that you cannot prevent employees from seeking or 
obtaining other employment.  If you are hiring an employee from another employer, consider 
providing the incoming employee with a memorandum reminding that employee not to bring or 
use any confidential materials or information from the previous employer.  Also, if you are hiring 
an employee from out-of-state, be sure to review their confidentiality agreement, as other states 
may have more restrictive non-compete laws than California. 

64. CONSTRUCTIVE TERMINATION: NO DISCIPLINE, NO CLAIM (01/2020) 

In St. Myers v. Dignity Health et al. (December 2020), the Court addressed a nurse 
practitioner’s contention that her resignation from employment was actually a constructive 
discharge due to intolerable working conditions.  As evidence of her claim, she alleged that she 
had raised over “50 complaints about working conditions and was also the subject of several 
investigations based on anonymous complaints.  Although true, it was also true that each of the 
investigations concluded the complaints against St. Myers were unsubstantiated and no action 
was ever taken against her.”   

A “[c]onstructive discharge occurs if the employer’s conduct effectively forces an 
employee to resign.”  Here, the employee failed to show that any conduct by her employer rose 
to the level of being so egregious that a reasonable person would resign under the 
circumstances.  To the contrary, the record reflected that St. Myers was never subjected to a 
disciplinary write-up, suspended, or demoted. She had received a very good job evaluation, was 
thanked for an “outstanding job,” and been given a raise. She was never denied a raise received 
by others at her level. She declined an offer to accept management duties. No action was ever 
taken against her because of the investigations. She also testified that she had been 
contemplating quitting for years, and the Court also found it enlightening that the employee 
resigned after providing two weeks’ notice because she had secured a different job with higher 
pay.  On these findings, the trial court’s grant of Dignity’s motion for summary judgment was 
affirmed. 

65. DEFAMATION: DON’T DEFAME TERMINATED EMPLOYEES (10/2020) 

In Tilkey v. Allstate Insurance Company (October 2020), Allstate terminated Tilkey, a life 
insurance salesman, after Tilkey disclosed that he had been charged with but not convicted of 
domestic violence against his then-girlfriend.  The charges against Tilkey were ultimately 
dropped.  Before they were, Allstate terminated Tilkey’s employment, citing a violation of 
company policy prohibiting threats or acts of physical harm or violence to any person.  Allstate 
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reported the reason for Tilkey’s termination on a Form U5, which was available to every 
prospective employer of similarly-licensed employees. Tilkey sued for wrongful termination and 
defamation under a theory of compelled self-publication, meaning that he would be forced to 
explain the circumstances of his termination to prospective employers since it appeared on the 
U5 form.  The court found that Tilkey was not wrongfully terminated, but upheld Tilkey’s 
defamation claim here, noting that it was highly unlikely that an employer in the industry would 
hire anyone whose U5 form listed a termination for cause.  The reason the self-compelled 
publication would be defamatory is that it was not substantially true, as there was no evidence 
that Tilkey had ever threatened or physically harmed his then-girlfriend.  She locked him on a 
patio and when he banged on the door to be let back in, she called the police. 

PRACTICE TIP: Even in narrow circumstances in which the employer is required to report 
a reason for termination due to legal or regulatory requirements, be very careful about what and 
how much you say.  Being overly broad or misstating facts can quickly land you in hot water for 
defamation or blackballing.  

66. DISABILITY DISCRIMINATION: NO PROMISE OF A STRESS-FREE WORKPLACE (1/2020) 

In Doe v. Dept. of Corrections and Rehabilitation (December 2019), a prison psychologist 
sued the California Department of Corrections and Rehabilitation (CDCR) for disability 
discrimination (failure to accommodate) and other related claims under FEHA, because CDCR 
failed to accommodate his two disabilities (asthma and dyslexia) when it did not relocate him to 
a cleaner and quieter office or provide him with a requested computer equipment (a thumb drive 
and dictation software).  CDCR prevailed on summary judgment at the trial court level, and the 
employee appealed. The appellate court affirmed the trial court’s holding, noting that “[The 
FEHA] addresses discrimination.’ . . . ‘[It] is not a shield against harsh treatment at the workplace’ 
… ‘Work places are rarely idyllic retreats, and the mere fact that an employee is displeased by an 
employer’s act or omission does not elevate that act or omission to the level of a materially 
adverse employment action.’ ”  Here, the court found that the employee’s allegations, even if 
true and believed, simply did not rise to the requisite level of wrongful conduct necessary to 
support his claims.  The court said, “though Doe may have understandably found the incidents 
frustrating or upsetting [he alleged that that “Dr. Castro criticiz[ed] his work during an 
uncomfortable meeting, suspect[ed] him of bringing a cell phone into work, order[ed] a wellness 
check on him, pil[ed] work on him when he was supposed to attend a union conference, and 
with[held] permission to leave early to make a doctor’s appointment], they were not so severe 
as to “alter the conditions of [his] employment” or create an “‘abusive working environment.” 

 
PRACTICE TIP: The FEHA prohibits two distinct types of disability discrimination: (1) the 

kind arising from an employer’s intentionally discriminatory act against an employee because of 
the employee’s disability (disparate treatment discrimination), or (2) the kind resulting from an 
employer’s facially-neutral practice or policy that has a disproportionately discriminatory effect 
on employees suffering from a disability (disparate impact discrimination), even if unintended by 
the employer. 

 

https://www.courts.ca.gov/opinions/documents/E071224.PDF


 

© 2020 LightGabler (FALL 2020) 74 

67. DISCRIMINATION: “SEX” = SEXUAL ORIENTATION & GENDER IDENTITY (10/2020) 

In a breakthrough ruling issued on June 15, 2020, a 6-3 majority of the United States 
Supreme Court resoundingly announced that the prohibition against “sex” discrimination 
codified in Title VII of the Civil Rights Act (the federal law dealing with discrimination prevention) 
prohibits discrimination based on sexual orientation and gender identity. Specifically, the Court 
held, “An employer who fires an individual merely for being gay or transgender violates Title VII.” 
This momentous holding stems from conflicting decisions among the lower federal courts.  To 
resolve those conflicts, the Court heard three cases on a consolidated basis: Bostock v. Clayton 
County, Ga.; Altitude Express, Inc. v. Zarda; and R.G. & G.R. Harris Funeral Homes, Inc. v. E.E.O.C. 
The consolidated ruling resolves each underlying case. The full text of the U.S. Supreme Court’s 
opinion can be found at:  https://www.supremecourt.gov/opinions/19pdf/17-1618_hfci.pdf. 

As California employers already know, California’s discrimination law – the Fair 
Employment and Housing Act (FEHA) – has included sexual orientation and transgender status as 
protected characteristics for years. Under federal law, however, the outcome was less than clear. 
Why, you might ask? Well, under Title VII it is, “unlawful . . . for an employer to fail or refuse to 
hire or to discharge any individual, or otherwise to discriminate against any individual . . . because 
of such individual’s race, color, religion, sex, or national origin.” This is a far more limited list of 
protected categories than is found in California law. 

The relevant federal case law interpreting Title VII’s terminology holds that laws must be 
“interpreted in accord with their ordinary public meaning at the time of their enactment.” Thus, 
the employers in the three underlying cases noted above argued, among other things, that 
because Title VII did not explicitly list “sexual orientation” or “transgender status” as protected 
classifications in its actual text, intentional discrimination against employees based on those 
classifications could not be a basis for Title VII liability. 

To that argument, the Court replied, “When an employer fires an employee because she 
is homosexual or transgender, two causal factors may be in play – both the individual’s sex and 
something else (the sex to which the individual is attracted or with which the individual 
identifies). But Title VII doesn’t care. If an employer would not have discharged an employee but 
for that individual’s sex, the statute’s causation standard is met, and liability may attach.” 

The employers also contended that the Court should not make this decision at all, noting 
that if Congress sought to change Title VII to include sexual orientation and transgender status 
protections, Congress could do so in the legislative process by amending Title VII. The Court found 
that argument equally unpersuasive: “. . . when Congress chooses not to include any exceptions 
to a broad rule, courts apply the broad rule.” The Court then explained that its ruling is necessary 
because, “. . . discrimination based on homosexuality or transgender status necessarily entails 
discrimination based on sex; the first cannot happen without the second.” As an example, the 
Court noted that if an employer “fires the male employee for no reason other than the fact he is 
attracted to men, the employer discriminates against him for traits or actions it tolerates in his 
female colleague.” 

https://www.supremecourt.gov/opinions/19pdf/17-1618_hfci.pdf
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The bottom line for employers nationwide is that “[a] statutory violation occurs if an 
employer intentionally relies in part on an individual employee’s sex when deciding to discharge 
the employee. Because discrimination on the basis of homosexuality or transgender status 
requires an employer to intentionally treat individual employees differently because of their sex, 
an employer who intentionally penalizes an employee for being homosexual or transgender also 
violates Title VII. There is no escaping the impact of the employer’s intent in making its decision: 
“Just as sex is necessarily a but-for cause when an employer discriminates against homosexual or 
transgender employees, an employer who discriminates on these grounds inescapably intends 
to rely on sex in its decision making.” 

The DFEH has created a “Transgender Rights in the Workplace” form that can be found at 
www.dfeh.ca.gov. 

PRACTICE TIP:  As an employer, it is critical that all employment-related decisions be 
based upon business issues, not personal characteristics. Employers must heed the Court’s 
“simple but momentous” reminder that “[a]n individual employee’s sex (or any other protected 
characteristic) is not relevant to the selection, evaluation, or compensation of employees.” 
Remember to base all employment-related decisions on objective and legitimate business issues, 
rather than on the protected categories applicable to individual employees. Watch for any 
unexpected impacts of your decisions upon protected categories, even where there was no 
discriminatory intent. Carefully document the business reasons for your decisions, both for the 
file as well as to the employee(s). 

68. DLSE: APPEALING FROM THE DLSE IS DIFFICULT TO DO (10/2020) 

The owner of four massage parlors was cited by the Labor Commission for unpaid 
minimum wages, overtime compensation and liquidated damages.  After a hearing at the DLSE, 
the hearing officer issued findings and an order affirming all three citations, including a total of 
$198,576 in unpaid wages for four former employees.  The owner appealed that decision to the 
superior court and sought relief from the bond requirement (see the practice tip below), claiming 
indigence, among other things. Although the details of the trial decision and later appeal are 
beyond the scope of this brief review, suffice it to say that it did not go well for the owner (for 
example, it involved allegations that the owner attempted to fraudulently transfer houses out of 
his name to family members to hide his assets). Ultimately, on top of the DLSE award, he was 
also required to cover the DLSE’s costs on appeal. 

 
PRACTICE TIP: Labor Code section 1197.1, subdivision (c)(2),1 authorizes an employer to 

challenge by petition for writ of mandate in superior court decisions of the Labor Commissioner 
concerning underpayment of wages. Section 1197.1, subdivision (c)(3), requires, “[a]s a condition 
to filing a petition for writ of mandate, the petitioner seeking the writ shall first post a bond with 
the Labor Commissioner equal to the total amount of any minimum wages, contract wages, 
liquidated damages, and overtime compensation that are due and owing” pursuant to the 
citation being contested. 

 

http://www.dfeh.ca.gov/
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Remember also that when an employer appeals an award by the DLSE, the employer must 
obtain a complete defense verdict on appeal or is liable for the attorney fees expended by that 
employee in the appeal process.  Normally, a fee provision in an agreement (but not necessarily 
a statute) can be used by both parties, even if only one party is referenced as able to recover 
fees; this is not the case with appeals of DLSE awards. 

69. FCRA: BACKGROUND CHECK DISCLOSURE CLARIFICATIONS (6/2020) 

In Walker v. Fred Meyer, Inc. (9th Cir. March 2020), a Ninth Circuit panel clarified the Fair 
Credit Reporting Act’s general rule that, “the FCRA’s disclosure requirements do not allow for the 
inclusion of any extraneous information in the consumer report disclosure, even if such 
information is related to the disclosure.”  The panel explained that, “beyond a plain statement 
disclosing ‘that a consumer report may be obtained for employment purposes,’ some concise 
explanation of what that phrase means may be included as part of the “disclosure” required by 
§ 1681b(b)(2)(A)(i).” The panel then provided an example: “a company could briefly describe 
what a ‘consumer report’ entails, how it will be ‘obtained,’ and for which type of employment 
purposes it may be used.”   

 
The key point to remember is that although the FCRA permits businesses to give 

applicants the required disclosure documents “at the same time” as the business provides those 
applicants with additional documents, the FCRA background check disclosure must still be 
presented in the form of a “standalone” document. The panel also cleared up confusion about 
an applicant’s right to dispute an FCRA report by noting that, “the right provided by the FCRA to 
dispute inaccurate information in a consumer report does not require employers to provide job 
applicants or employees with an opportunity to discuss their consumer reports directly with the 
employer. Rather, the FCRA requires that an employer provide, in a pre-adverse action notice to 
the consumer, a description of the consumer’s right to dispute with a consumer reporting agency 
the completeness or accuracy of any item of information contained in the consumer’s file at the 
consumer reporting agency.” 

 
PRACTICE TIP:  Avoid adding any language to the required forms beyond what is required 

under the FCRA disclosures and/or similar state-mandated disclosures. If you want to provide 
additional information, do it in a separate document.  Remember also that California employers 
are subject to the Investigative Consumer Reporting Agencies Act, as well as other local and state 
privacy rules. Given the complexity of the rules, best practice is for employers to work with a 
reputable background checking company to make sure you are using the correct forms. 

70. FCRA: NOTICE WAS FINE EVEN IF PROVIDED WITH OTHER DOCUMENTS (6/2020) 

In Luna v. Hansen & Adkins Auto Transport (April 2020), a Ninth Circuit panel held that 
the FCRA language forbidding procurement of a consumer report for employment purposes 
unless “a clear and conspicuous disclosure has been made in writing to the consumer . . . in a 
document that consists solely of the disclosure,” does not prohibit employers from presenting 
the FCRA disclosure together with other application materials.   
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Adkins Auto Transport provided job applicants with two documents to sign related to 
consumer reports. One, called “the disclosure,” appeared on a separate sheet of paper and 
informed applicants of the verification reports that would be obtained for employment purposes.  
The other, called “the authorization,” indicated that an applicant’s signature authorized the 
employer to investigate the applicant’s previous record of employment.  The authorization 
appeared at the end of the Application, and included other notices, waivers, and agreements 
unrelated to acquiring the consumer report.   

Here, Mr. Luna joined the “long line of litigants challenging aspects of the federal 
consumer credit report regimen.” Specifically, he tried to claim that his employer violated the 
FCRA, because the FCRA notice was provided to him in conjunction with other onboarding 
materials – therefore it was not a “stand alone document.”  Thankfully, the Panel sided with the 
employer, granting summary judgement against Mr. Luna and his “novel” theory. 

71. FEHA: STATUTE OF LIMITATIONS (06/2020) 

The general rule is that employees must timely file a complaint with the DFEH before 
proceeding to the filing of a civil lawsuit alleging FEHA claims.  In most instances, employees have 
one year to do so (recall that the statute of limitations was expanded to three years for FEHA 
claims under AB 9; potential exceptions exist for (among other things) the continuing violations 
doctrine, the relation back doctrine and equitable tolling).  In a civil lawsuit, it is the plaintiff’s 
burden to plead and prove the actual and timely filing of the DFEH complaint.  As highlighted in 
the case of Alexander v. Community Hospital of Long Beach (March 2020), employers may at 
times effectively assert the affirmative defense of “failure to timely exhaust administrative 
remedies” if a complaint is not filed with the DFEH against an employer at all, or when it is filed 
outside of the applicable statute of limitations (and no exception applies).  In this case, it was the 
former:  the three plaintiffs entirely failed to name MPHS (the employer of the alleged harasser) 
in their administrative complaints against Kohl (the named respondent).  Because of this failure, 
the Court overturned an award of over $4m million against MPHS on appeal and held that MPHS 
could not be held liable “as a matter of law for plaintiffs’ FEHA claims,” because the plaintiffs 
failed to exhaust their administrative remedies. 

PRACTICE TIP: If an employee files a lawsuit against your company but failed to previously 
exhaust administrative remedies through the DFEH, consider moving for dismissal of the FEHA 
claims -- but be certain to wait until the statute of limitations has run before raising the issue. 

72. I-9: FEDERAL LAW DID NOT PREEMPT STATE IDENTITY THEFT LAWS (6/2020) 

Kansas v. Garcia (March 2020) is a U.S. Supreme Court (SCOTUS) case involving three 
individuals who were not authorized to work in the United States. Those individuals were 
convicted under Kansas identity theft laws after they fraudulently used another person’s Social 
Security number (SSN) on state and federal tax-withholding forms, submitted at the time they 
obtained employment. They also submitted the same SSN information on the Form I-9.  Although 
the breadth of the litigation and the preemption issues addressed are both beyond the scope of 
this brief summary, suffice it to say that the case made its way through the Kansas court system 
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and reached the Kansas Supreme Court (KSC). The KSC reversed the lower court’s convictions of 
these individuals and instead issued a finding that the provisions of the Immigration Reform and 
Control Act of 1986 (IRCA) expressly preempted Kansas’s identity theft statutes, at least insofar 
as those statutes provide the basis for the at-issue prosecutions (IRCA  §1324a(b)(5), “Limitation 
on use of attestation form,” provides that I–9 forms and “any information contained in or 
appended to such form[s] may not be used for purposes other than for enforcement of ” the INA 
or other specified provisions of federal law….”).  

The issue of federal preemption was appealed to SCOTUS, and SCOTUS found that, “The 
Kansas statutes under which respondents were convicted are not expressly preempted. The court 
determined that IRCA’s express preemption provision applies only to employers and those who 
recruit or refer prospective employees, and only as it relates to the use of a Form I-9.  Here, “[a]ll 
three respondents were convicted under Kansas laws for fraudulently using another person’s 
Social Security number on tax-withholding forms…” and thus, IRCA preemption was “plainly 
inapplicable.” The case was reversed and remanded for further proceedings. 

PRACTICE TIP:  IRCA makes it unlawful for an employer to hire any individual knowing that 
the individual is not authorized to work in the United States.  IRCA also requires employers to 
comply with a federal employment verification system, using E-Verify or Form I-9 (make sure you 
are using the correct I-9 edition as of May 1, 2020 – i.e., the 10/21/19 edition. Look for the edition 
date at the bottom of the page).   Employers “must attest” on the I-9 that they have “verified” 
that any new employee, regardless of citizenship or nationality, “is not an unauthorized alien” by 
examining approved documents. The employees, for their part, must provide certain personal 
information to the employer, including name, address, birth date, Social Security number, e-mail 
address, and telephone number. These documents must be provided within three business days 
of the employee starting employment. Providing false information on an I–9 or using fraudulent 
documents to show work authorization is a federal crime. 

73. INDEPENDENT CONTRACTORS: LIMITED CONTROL ≠ LIABILITY (6/2020) 

In Alaniz et al. v. Sun Pacific Shippers (February 2020), the Court addressed the limited 
circumstances in which an employer can be held liable for injuries to the employees of an 
independent contractor with which the company contracts.  The court noted the facts as follows, 
“Sun Pacific grows mandarins ... It hires independent contractors to deliver empty bins to the 
orchard, pick the fruit, and deliver full bins to the packing house. Each contractor provides its 
own pickers, truck drivers, and forklift operators.”  Plaintiff Alaniz was employed by Navarro 
Trucking as a truck driver.  His job was to deliver truckloads of empty bins to Sun Pacific’s 
orchard.  This lawsuit arose because Alaniz was injured on Sun Pacific property while making a 
delivery of empty bins. During that process, he fell off the truck onto the ground, landing directly 
on his shoulder and in front of a moving forklift.  The forklift driver (an employee of another 
contractor – not Sun Pacific or the employer of Alaniz) was unable to stop in time and crushed 
Alaniz’s leg. 
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 Although the forklift driver offered, Alaniz initially refused transportation to the clinic, 
opting to finish out his shift for his employer.  Four hours later, Alaniz went to the clinic and 
learned that he had sustained injuries that would require surgery to his shoulder and leg. Alaniz 
then sued Sun Pacific and others for negligence, and Sun Pacific for premises liability. The 
appellate court overturned the trial court’s ruling that Sun Pacific was liable to Alaniz because 
the court had omitted key instructions on both the doctrine of negligence and that of premises 
liability.  As such, the Court reiterated the established Privette/Hooker doctrine, which provides, 
“In a negligence action, the hirer of an independent contractor may be liable to the contractor’s 
employee only if “the hirer retained control over safety conditions at [the] worksite” and that 
“exercise of retained control affirmatively contributed to the employee’s injuries.”  The Court 
also reminded the lower court that, in a premises liability action, the hiring party is liable for the 
injuries of the employed only if:  “(1) it knows or reasonably should know of a concealed, 
preexisting hazardous condition on its premises; (2) the contractor does not know and could not 
reasonably ascertain the condition; and (3) the [hirer] fails to warn the contractor.” The Court 
then remanded the case back to the trial court for a new trial on the negligence cause of action, 
and directed judgment for Sun Pacific on the premises liability cause of action. 

 
PRACTICE TIP:  Even with the Privette/Hooker doctrine limitations, when contracting with 

independent contractors, employers must be mindful of the amount of control they exercise over 
the contractor’s employees in the performance of their job duties for the contractor, and they 
must also take all necessary steps to mitigate any unknown, concealed or unexpected hazards. 

74. INDEPENDENT CONTRACTORS: NO CONTROL, NO LIABILITY (10/2020) 

In Sherry Horne et al. v. Ahern Rentals, Inc. (June 2020) 24-Hour Tire Service, Inc., 
contracted with Ahern Rentals, Inc. to provide services.  Ahern Rentals leases forklifts, and a 24-
Hour Tire employee was killed while replacing tires on one of Ahern Rental’s forklifts.  The 24-
Hour Tire employee’s family sued Ahern Rentals, claiming that the company was a substantial 
factor in causing the employee’s death.  

 Generally, such suits are barred by the rule set forth in Privette v. Superior Court (1993) 
(see the case above).  Under Privette, an employee of an independent contractor who is injured 
while performing inherently dangerous work and is subject to workers’ compensation coverage 
cannot sue the entity who hired the contractor.  The employee’s claims are generally limited to 
the workers’ compensation system. Several exceptions to this rule exist, however.  One such 
exception states that when a hirer of an independent contractor exercises control over the safety 
conditions at the worksite in a way that affirmatively contributes to injuries suffered by the 
contractor’s employee, the hirer can be held liable. Hooker v. Dept. of Transportation (2002). 

The court in Sherry stated that Ahern Rentals did not affirmatively contribute to the 
contractor’s injuries.  The court found that Ahern Rentals did not actively direct the contractor 
to do the work in a particular way or fail to undertake a particular safety measure that Ahern 
Rentals promised to do. The court further clarified that passively permitting unsafe conditions 
does not amount to actively contributing to how the job was done.  
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PETITION FOR REVIEW OF THE THIS CASE HAS BEEN GRANTED.  WHILE THE REVIEW 
PROCESS IS PENDING, THIS CASE MAY NOT BE USED OR CITED AS PRECEDENT.  THIS CASE IS 
INCLUDED FOR INSTRUCTIONAL PURPOSES ONLY. 

 
PRACTICE TIP:  To help avoid potential liability when using independent contractors that 

have their own employees, limit your control over the worksite and the manner in which work is 
done.  Also, be careful about your contract language with independent contractors.  It could be 
problematic if the contract says that you will maintain control. 

75. MEAL PERIODS: NO WAGE STATEMENTS & WAITING TIME PENALTIES (10/2019) 

Naranjo v. Spectrum Security Services, Inc. (September 2019) was a landmark Court of 
Appeal decision in 2019.  The decision is currently being reviewed by the California Supreme 
Court. 

Naranjo was a class action brought by former and current security officers.  Spectrum 
Security Services is a private contractor for federal prisons and Immigrations and Customs 
Enforcement (ICE).  Spectrum’s security officers are responsible for guarding prisoners, detainees 
and sometimes court witnesses.  The security officers often spent their meal periods on duty.  
The officers also claimed that they were unable to take uninterrupted 10-minute rest breaks due 
to the level of supervision they were required to maintain. 

The Court held that Spectrum’s security officers who were paid for on-duty meal periods 
were also entitled to premium pay during a time when Spectrum had not complied with the strict 
requirements for using an on-duty meal agreement.  Even though Spectrum had documented in 
multiple policy-related documents that security guards were required to remain on duty for their 
meal periods and then paid them for that time, Spectrum did not utilize a separate written 
agreement with each employee that included required language indicating that the on-duty meal 
agreement could be revoked at any time.  Spectrum owed one hour of premium pay for each on-
duty meal period worked by the class members when they did not have a written agreement with 
a revocation provision. 

In this landmark decision, the Court of Appeal also held that violations of the Labor Code’s 
meal break provisions by themselves do not entitle employees to pursue derivative claims for 
improper wage statements and waiting time penalties.  The Court reasoned that even though 
premium pay has been classified as a “wage” for the purpose of the statute of limitation, the 
underlying harm does not arise from the nonpayment of wages.  Rather, the harm arises from 
the failure of the employer to protect the health and welfare of their employees by providing 
code-compliant breaks.  Because the underlying harm under Labor Code section 226.7 is not the 
failure to pay wages, derivative claims that flow from the employer’s failure to pay wages do not 
apply.  Without the derivative wage statement claim, plaintiffs were also not entitled to seek 
recovery of their attorney fees under Labor Code section 226(e). 

On the separate issue of failure to provide code-compliant rest breaks, the Court found 
that common questions of law or fact predominated and class certification was appropriate 
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because the security guard’s continuous supervision requirements interfered with their ability to 
take uninterrupted, ten-minute rest breaks. (#37 above may impact this determination). 

PRACTICE TIP:  The Court’s holding that derivative claims do not flow from meal break 
violations is a huge win for employers.  Keep in mind that this landmark decision limits the 
potential damages that are available to employees and, as we expected, it has been appealed to 
the California Supreme Court. Continue to carefully draft policies and forms, enforce your meal 
break policies and audit time records to make sure you do not have exposure for meal break 
violations in the first place.  Also keep in mind that wage and hour cases often involve many 
causes of action, and most cases will involve other claims that could trigger waiting time 
penalties, improper wage statements and attorney fees. 

Lastly, don’t confuse “on-duty” meal agreements with meal break waivers. Very few 
employers will be able to utilize on-duty meal agreements.  Even when on-duty meal agreements 
are valid, they permit employers only to require the employees to remain on site for meal 
periods, but do not waive the obligation to provide timely and uninterrupted off-duty meal 
periods of at least thirty minutes. 

NOTE:  The Labor Commissioner is not following the guidance provided in the Naranjo 
decision, pending a final decision by the Supreme Court. 

THIS CASE HAS BEEN APPEALED TO THE CALIFORNIA SUPREME COURT.  THIS CASE MAY 
NOT BE USED OR CITED AS PRECEDENT.  THIS CASE IS INCLUDED FOR INSTRUCTIONAL 
PURPOSES ONLY. 

76. MEAL PERIODS: NON-DISCRETIONARY BONUSES AFFECT MEAL PREMIUMS (10/2019) 

Last year a federal district court awarded $102 million against Wal-Mart for two 
commonly overlooked violations related to non-discretionary bonuses.  (Magadia v. Wal-Mart 
Associates, Inc. (May 2019)). 

Wal-Mart paid its employees quarterly incentive-based, non-discretionary bonuses.  Wal-
Mart was correctly adding the non-discretionary bonus amount back into the regular hours 
worked during the bonus period to calculate the adjusted overtime rate.  Wal-Mart paid the 
additional amount due for overtime and listed it as a lump sum on a separate line item on the 
employees’ wage statements.  The court found that Wal-Mart’s wage statements were not code-
compliant, however.  Although the description and lump sum appeared on the wage statements, 
the statements did not include the rate of pay or number of hours worked that factored into the 
overtime gross up formula.  The employees therefore could not tell from the wage statement 
alone exactly how the amount was calculated. 

Wal-Mart’s second violation also resulted from an oversight related to non-discretionary 
bonuses.  Wal-Mart paid its employees one hour of premium pay at the respective employee’s 
base rate of pay for non-compliant meal periods.  The court found that the employees were 
underpaid for their meal premiums.  The court confirmed that if a non-discretionary bonus is paid 
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for a period that includes premium pay, the employer must add the bonus pay to the base pay 
to calculate the regular rate of pay (just as the employer must do with overtime).  Meal and rest 
period premium pay should be paid at the adjusted regular rate of pay.  The court did not specify 
exactly how this should be done when the pay periods are shorter than the bonus period.  The 
most logical practice is that the employer should do a monthly or quarterly evaluation (the same 
that applies to overtime) and add the extra money to a subsequent check, making sure to list the 
additional amount as a separate line item on the employee’s check along with a description 
showing how the amount was calculated. 

THIS CASE HAS BEEN APPEALED TO THE NINTH CIRCUIT COURT OF APPEAL.  THIS CASE 
MAY NOT BE USED OR CITED AS PRECEDENT.  THIS CASE IS INCLUDED FOR INSTRUCTIONAL 
PURPOSES ONLY. 

PRACTICE TIP 1:  Keep non-discretionary bonuses in mind when you are doing any 
calculation based on a non-exempt employee’s regular rate of pay.  You should also make sure 
that the wage statements correctly reflect all applicable hourly rates in effect during the pay 
period and the number of hours worked at each respective rate.  Periodically self-auditing the 
wage statements is a great practice for employers whether the payroll is handled in-house or 
through a separate agency.  What seem to be small details can cost millions in statutory damages 
and penalties if they are not handled correctly. 

PRACTICE TIP 2:  This case reiterates California’s rejection of a de minimis rule.  The court 
noted that 3 to 5 minutes out of a 30-minute period (an average of a 13% reduction) was not de 
minimis and “[w]hen time is scarce, minutes count.”  Employers should allow sufficient time for 
employees to clock in and return to their workstations after the completion of their 30-minute 
meal period. Consider a short (3-5 minute) paid grace period to clock back in after 30 minutes so 
that employees do not cut their meal period short to clock back in on time. Regularly reiterate to 
employees that the meal period must be a full 30 minutes, and audit for short meal periods. 

77. MINISTERIAL EXCEPTION: IT’S ABOUT WHAT YOU DO, NOT THE JOB TITLE (10/2020)

In Our Lady of Guadalupe School v. Morrissey-Berru (July 2020), the United State Supreme 
Court clarified the “ministerial exception” set forth in the seminal case of Hosanna-Tabor 
Evangelical Lutheran Church and School v. EEOC, which governs the employment relationship 
between a religious institution and certain key “ministerial” employees.  Here, two elementary 
school teachers at Roman Catholic schools in the Archdiocese of Los Angeles brought 
discrimination claims (age and disability discrimination, respectively) against their former 
employer the Archdiocese. The teachers were each employed under agreements that set out 
“the schools’ mission to develop and promote a Catholic School faith community; imposed 
commitments regarding religious instruction, worship, and personal modeling of the faith; and 
explained that teachers’ performance would be reviewed on those bases. Each was also required 
to comply with her school’s faculty handbook, which set out similar expectations. Each taught 
religion in the classroom, worshipped with her students, prayed with her students, and had her 
performance measured on religious bases.”  Although the Archdiocese initially prevailed at the 
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district court level, on appeal, the Ninth Circuit found in favor of the employees.  The case was 
then reviewed by the SCOTUS.  

 
The SCOTUS found that the First Amendment’s Religion Clauses foreclosed the 

adjudication of the teachers’ employment-discrimination claims.  The key takeaway from this 
case is that the factors for the ministerial exception laid out in the Hosanna-Tabor case are not a 
rigid test.  Rather, SCOTUS noted that a variety of factors may be important in determining 
whether a particular position falls within the ministerial exception, and the most important 
consideration and “[w]hat matters is what an employee does. Implicit in the Hosanna-Tabor 
decision was a recognition that educating young people in their faith, inculcating its teachings, 
and training them to live their faith are responsibilities that lie at the very core of a private 
religious school’s mission.”  Applying this more malleable conception, SCOTUS determined that 
both of the in question teachers fell within the ministerial exception because they each, “… 
performed vital religious duties, such as educating their students in the Catholic faith and guiding 
their students to live their lives in accordance with that faith. Their titles did not include the term 
“minister” and they had less formal religious training than [the Plaintiff in Hosanna-Tabor], but 
their core responsibilities were essentially the same. And their schools expressly saw them as 
playing a vital role in carrying out the church’s mission. A religious institution’s explanation of the 
role of its employees in the life of the religion in question is important.” 

 
PRACTICE TIP 1: There is a religious organization exemption that provides for protections 

against discrimination under Title VII. That exemption provides that Title VII, “shall not apply to 
an employer with respect to ... a religious corporation, association, educational institution, or 
society with respect to the employment of individuals of a particular religion to perform work 
connected with the carrying on by such corporation, association, educational institution, or 
society of its activities.” 

 
PRACTICE TIP 2:  Although this case provides for a broader application of the ministerial 

exception as compared to prior decisions, employers have the burden to prove that the exception 
applies.  If you believe this type of exception could apply in your religious organization, pay 
attention to details such as job titles, job requirements, etc., to ensure that the exemption is 
applicable to the specific situation. 

78. MISCLASSIFICATION: SUPERVISOR CORRECTLY CLASSIFIED AS EXEMPT (01/2020) 

In Safeway Wage and Hour Cases (December 2019), a former manager of Safeway 
claimed he was misclassified as an exempt employee and sought unpaid overtime 
wages.  Plaintiff appealed the jury’s verdict that he was an exempt employee not entitled to 
overtime. On appeal, the plaintiff contended that the trial court abused its discretion by 
“directing the jury to classify any given task as exempt work whenever a manager engages in it 
“because it is helpful in supervising employees in the store or because it contributes to the 
smooth functioning of the store ...”.  Although the appellate court agreed with the plaintiff, and 
held that “…a task does not become exempt merely because the manager undertakes it in order 
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to contribute to the smooth functioning of the store,” the court also found that “the trial court’s 
instruction did not affect the jury’s verdict.” As such, the appellate court affirmed the judgment. 

 
PRACTICE TIP: For clarification purposes, a “salaried” employee is not equivalent to an 

exempt employee.  To be exempt, the employee must make BOTH a minimum salary base (at 
least two times the current state minimum wage) AND must also perform exempt duties for more 
than 50% of the daily activities.  If the employee does not make a sufficient base salary, the 
employee is not exempt, even if the employee makes a regular salary.   If the employee does not 
perform exempt duties more than 50% of all work time, the employee cannot be exempt, no 
matter what salary is paid. Unfortunately, the risks of misclassification can be quite staggering, 
and include liability for back overtime, back meal and rest period premiums, waiting time 
penalties, interest, attorney fees, minimum wage violations, paystub violations and 
more.  Employees addressing a prior misclassification can go back for up to three years on a wage 
claim under the Labor Code, and a fourth year on an unfair business practices claim, and can 
bring a class action or PAGA claim.  Employees also may file their complaints with the DLSE.  
Although they may not recover damages twice, they can maintain both actions simultaneously. 

79. OUT-OF-STATE EMPLOYEES: DOES CALIFORNIA OR LOUISIANA LAW APPLY? (6/2020) 

In Gulf Offshore Logistics, LLC v. Superior Court (February 2020), three non-California 
residents and former crew members of the vessel “Adele Elise” (a boat that provided 
maintenance services to oil platforms located in the Pacific Ocean off the California coast) were 
laid off as part of a reduction in force.  Shortly thereafter, they filed a putative class action against 
their former employer. The plaintiffs alleged a variety of violations of California wage and hour 
laws, including failure to pay minimum wage and overtime, provide meal and rest periods, 
provide accurate wage statements and pay all wages due at termination.  The issue litigated here 
was which law – California or Louisiana – applied to the plaintiffs’ claims?  After the employer 
moved for summary judgment on the ground that Louisiana law applied to the claims raised and 
the trial court denied that motion, the employer sought a writ of mandate.  After hearing, the 
court of appeal determined that Louisiana law must be applied to each of the claims in 
question.  As critical facts, the court highlighted: (1) that the employer was formed under 
Louisiana law, headquartered in Louisiana, and every member of the employer’s management 
was a Louisiana resident; as well, the vessel in question was registered in Louisiana. (2) All 
administrative tasks took place in Louisiana. Each of the plaintiffs had traveled to Louisiana to 
apply in person for a job and to interview for the job; they executed Louisiana employment 
paperwork; they were trained in Louisiana; travel arrangements for these employees were 
completed in Louisiana; etc. (3) None of the plaintiffs were California residents (they were 
residents of Ohio, Texas and Mississippi).  (4) When in California, after arriving at the airport, they 
went straight to the boat (harbored in the Port of Hueneme), and other than minor errands, they 
never left the vessel during their assigned hitches, even when the vessel was docked at the port. 
When the hitches ended, the employees went straight to the airport and returned to their 
respective states of residence. Based on these facts among others, the court found that the 
employees did not interact “…in any meaningful way with [California’s] residents, economy, or 
civic life.” The court thus held, “In these circumstances, we conclude Louisiana’s interest in the 
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application of its laws is stronger than California’s … [and] we conclude Louisiana law governs the 
employment relationship at issue here, rather than California law.” On this holding, the Court 
then granted the employer’s petition for writ of mandate and ordered the trial court to vacate 
the former order denying the employer’s motion for summary judgment, and the trial court was 
required to enter a new order granting summary judgment in favor of the employer. 

PRACTICE TIP: As of September 9, 2020, this matter was transferred to the Court of 
Appeal, Second Appellate District, Division 6 for reconsideration in light of the Ward v. United 
Airlines, Inc. (2020) and Oman v. Delta Airlines, Inc. (2020) decisions. 

THIS CASE MAY NOT BE USED OR CITED AS PRECEDENT.  THIS CASE IS INCLUDED FOR 
INSTRUCTIONAL PURPOSES ONLY. 

80. OUT-OF-STATE EMPLOYERS: CA COMPLIANCE REQUIRED? (06/2020) 

In Oman v. Delta Air Lines, Inc. (June 2020), Delta flight attendants who spent at most 14 
percent of their “flight related working hours” in California, filed a putative class action in a 
California federal court for violations of our state’s wage and hour laws.  The employees in 
question worked for an out-of-state employer, did not work principally in California, and did not 
spend days at a time in California.  Nevertheless, the employees wanted to enforce the California 
Labor Code (because it is more employee-friendly than the federal law). After Delta initially 
prevailed at the district court level, the case made its way to the Ninth Circuit on appeal.  The 
Ninth Circuit then certified questions about California state law to the California Supreme Court. 
Among other questions, the Ninth Circuit asked “… whether a few minutes or hours of work in 
California necessarily trigger the detailed pay-period documentation [and Labor Code Section 
204’s wage payment timing] requirements of California law.” The California Supreme Court 
stated resoundingly, “The answer to that question is no: Employees are entitled to California-
compliant wage statements [and subject to Labor Code 204 pay timing requirements] only if 
California is the principal place of their work.”  The Court concluded that “A non-California-based 
employee who works in California ‘only episodically and for less than a day at a time’ is not 
entitled to a wage statement prepared according to the requirements of California law,” nor the 
pay timing requirements under Section 204.  The Court also held that, “State law limits on wage 
borrowing permit compensation schemes that promise to compensate all hours worked at a level 
at or above the minimum wage, even if particular components of those schemes fail to attribute 
to each and every compensable hour a specific amount equal to or greater than the minimum 
wage.” 

RELATED CASE:  “From the air, the borders that divide state from state disappear. But in 
our federalist system, those borders still matter - even for those who make their living flying the 
friendly skies.” In Ward v. United Airlines, Inc. (June 2020), the California Supreme Court was 
confronted with the question of “how the laws of a single state might apply to employees who 
perform duties across the country, on behalf of an employer in the business of connecting the 
world?” In this case, the Plaintiffs worked for United Airlines (a company headquartered outside 
of California, but doing business in California). The plaintiffs were California residents, but given 
the nature of their work, they performed most of their job duties in the “air space outside 
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California’s jurisdiction.”  Because of this, the Plaintiffs were not paid according to California’s 
law, but instead, according to the terms of a collective bargaining agreement.  At issue (and what 
the Ninth Circuit asked the California Supreme Court to decide), was if United Airlines was 
required to provide the plaintiffs with wage statements that met all of the rigorous requirements 
of California Labor Code Section 226.  The Court concluded that, “…whether plaintiffs are entitled 
to California-compliant wage statements depends on whether their principal place of work is in 
California. For pilots, flight attendants, and other interstate transportation workers who do not 
perform a majority of their work in any one state, this test is satisfied when California serves as 
their base of work operations, regardless of their place of residence or whether a collective 
bargaining agreement governs their pay.” In other words, “…[f]or interstate transportation 
workers and others who do not work more than half the time in any one state this principle will 
be satisfied if the worker performs some work here and is based in California, meaning that 
California serves as the physical location where the worker presents himself or herself to begin 
work.” 

PRACTICE TIP: Multi-state employers whose principal place of work is in California, i.e., 
those whose employees work primarily in California during any pay period or have their base of 
operations in California must observe California’s wage and hour laws. 

81. PAY STUBS: OUT-OF-STATE FICTITIOUS NAME IS A VIOLATION (01/2020) 

In Noori v. Countrywide Payroll & HR Solutions, Inc. (December 2019), the Court concluded 
that use of an unregistered acronym for a fictitious name violated Labor Code section 226.  Here, 
the employer, Countrywide, used the acronym CSSG on its paystubs.  The court noted that this 
name was neither Countrywide’s registered name nor a “minor truncation” of its registered 
name.  Because of this, the Court reasoned that although minor truncations or fictitious names 
could possibly satisfy the requirements of Labor Code 226(a), truncating a fictitious name could 
plausibly cause employee confusion.  As such, the Court found that inclusion of the acronym CSSG 
on the itemized wage statement did not satisfy the requirement of California law.  

 
PRACTICE TIP:  The best practice is to use the full name of the company, exactly as it 

appears on the Secretary of State registration.  This will avoid any question about the accuracy 
of the company name, and will prevent violations of Labor Code 226(a)(8).  Employers are also 
encouraged to review their pay stubs against the list of nine elements that are required to be on 
a paystub under Labor Code section 226.  These include: (1) gross wages earned; (2) total hours 
worked by the employee . . .; (3) the number of piece-rate units earned and any applicable piece-
rate if the employee is paid on a piece-rate basis; (4) all deductions, provided that all deductions 
made on written orders of the employee may be aggregated and shown as one item; (5) net 
wages earned; (6) the inclusive dates of the period for which the employee is paid; (7) the name 
of the employee and only the last four digits of his or her social security number or an employee 
identification number other than a social security number; (8) the name and address of the legal 
entity that is the employer and, if the employer is a farm labor contractor . . . the name and 
address of the legal entity that secured the services of the employer; and (9) all applicable hourly 
rates in effect during the pay period and the corresponding number of hours worked at each 
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hourly rate by the employee.  (There are also some special rules for temporary service 
employers.).  Also, remember the requirement to provide employees notice of available sick 
leave; most easily done on the paystub, but not required there – it could be given as a separate 
writing along with the paystub. Finally, if you are using a payroll company to issue employee 
checks, periodically review a copy of the paystub to make sure all of the required information is 
properly listed.  An employer will be liable to its employees for paystub violations even if an 
outside vendor makes a mistake. 

82. PRIVATE ATTORNEYS GENERAL ACT (PAGA): PRACTICE TIPS (10/2020)  

a. Arbitration:  Courts regularly hold that an employer cannot compel arbitration of 
PAGA claims.  (Correia v. NB Baker Electric, Inc. (Court of Appeal February 2019); Olabiv. Neutron 
Holdings, Inc. (June 2020)). 

 In Bautista v. Fantasy Activewear, Inc. (June 2020), the employer, Fantasy, had 
previously been sued in a wage and hour class action in 2014.  As part of the settlement of those 
claims, the putative class members signed settlement agreements that included a clause 
requiring arbitration as the exclusive remedy for all employment related claims.   Four years later, 
two employees who had signed this agreement sued Fantasy pursuant to PAGA, alleging various 
wage and hour claims.  Fantasy moved to compel arbitration, citing to the arbitration clause in 
the settlement contract both plaintiffs had signed in 2014.   The court refused to compel 
arbitration of the PAGA claims, finding that when a PAGA claim is brought, the plaintiff is bringing 
the action not as an individual, but as a proxy on behalf of the state.  Because the state was not 
a signatory to the 2014 agreement, that 2014 agreement could not bind the plaintiffs when 
bringing claims on behalf of the state. 

b. Distribution: Civil penalties recovered under PAGA must be distributed to all 
aggrieved employees.  (Moorer v. Noble L.A. Events (February 2019)). 

c. Notice: Employee must specifically allege each claim in their letter to the LWDA.  
Labor Code claims not asserted in the original PAGA letter are not saved by tolling or the relation-
back doctrine.  (Brown v. Ralphs Grocery Co. (October 2018)  

d. Settlement of an individual’s underlying Labor Code claims DOES NOT preclude 
PAGA standing:  In Kim v. Reins International California, Inc. (March 2020), the California 
Supreme Court held that an aggrieved employee DOES NOT lose standing to bring or maintain a 
PAGA claim – as the state’s authorized representative – even if the employee settles and 
dismisses individual claims for the underlying Labor Code violations. The Court highlighted three 
distinguishing features of a PAGA claim: (1) a PAGA claim is “a dispute between an employer and 
the state” (as opposed to a claim between an individual and an employer); (2) a PAGA claimant 
brings a PAGA claim “as the proxy or agent of the state’s labor law enforcement agencies” (i.e., 
the government entity is the real party in interest); and (3) the civil penalties a PAGA plaintiff may 
recover on the state’s behalf are distinct from the statutory damages or penalties that may be 
available to employees suing for individual violations (because 75% of the recovery goes to the 
LWDA, PAGA actions are designed primarily to benefit the general public, not the party bringing 
the action).   
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 Based on these features, the Court concluded, “The Legislature defined PAGA 
standing in terms of violations, not injury. Kim became an aggrieved employee, and had PAGA 
standing, when one or more Labor Code violations were committed against him. (See Labor Code, 
§ 2699(c).) Settlement did not nullify these violations. The remedy for a Labor Code violation, 
through settlement or other means, is distinct from the fact of the violation itself… [and] payment 
of this statutory remedy “does not excuse a section 226.7 violation.” 

e. State’s acceptance of settlement payment extinguishes PAGA claims.  An employee 
could not maintain a second PAGA case after a first PAGA case covering the same claims and time 
period was settled and the LWDA accepted its portion of the PAGA penalties without objection.  
(Herrera (Starks) v. Vortex Industries, Inc. (August 2020) (Second District Court of Appeal).) 

f. Unpaid wages are not recoverable in PAGA-only action and are subject to 
Arbitration: In ZB, N.A. et al. v. Superior Court of San Diego County (September 2019) (originally 
filed as Lawson v. ZB, N.A., et al.), the California Supreme Court held that unpaid wages do not 
constitute a “civil penalty” under Labor Code section 558 and are therefore not recoverable 
under the PAGA.  In order to recover unpaid wages, an aggrieved employee must seek them 
through a cause of action separate from PAGA. The unpaid wage claim can be compelled to 
arbitration with an enforceable arbitration agreement, and is subject to a class action waiver. 

83. PIECE RATE:  CERTIFIED TIRE STATUS UPDATE (10/2020) 

Is a compensation model that guarantees an hourly rate of pay (at least minimum wage), 
plus provides additional incentive pay on top of the hourly rate, a "piece rate" system? Recall 
that in 2018, the appellate court in In Re Certified Tire and Service Centers Wage and Hour Cases, 
28 Cal. App. 5th 1, held that an “activity-based” compensation model was not a piece 
system.  The activity-based model in question in that case provided auto technicians guaranteed 
pay for all hours worked at a rate not less than the then-applicable minimum wage, plus as an 
incentive to work harder, the technicians could also earn additional wages based on the hours 
they billed to customers as labor charges.  The appellate court determined that this “activity-
based” model was not a “piece rate” system, and therefore, the dealership was not required to 
separately compensate the technicians for their non-productive time (beyond their base pay), 
nor to blend all of the technician’s pay to come up with an aggregate rate for rest or recovery 
periods. This was a great case for all of the employers in California who offered work to 
employees under similar “base hourly plus incentive pay” models.  Regrettably, Certified Tire was 
appealed to the California Supreme Court shortly after the case was published, and it has been 
in limbo since that time, pending the resolution of the related case Oman v. Delta Airlines.  As 
noted in #80 above, the California Supreme Court has now decided the Oman case. 

After deciding the Oman case, in late September 2020, the Supreme Court transferred 
the Certified Tire case back to the fourth district appellate court with directions that it vacate its 
prior decision and reconsider the matter in light of the rulings in Oman.  In its transfer order, the 
Supreme Court instructed the appellate court to review particular portions of the Oman holding, 
including, “… whether a compensation scheme violates the no borrowing principle “necessarily 
turns on the nature of [the employer's] contractual commitments’ ” [distinguishing Gonzalez v. 
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Downtown LA Motors, [citation omitted] on the ground that “the court understood the contract 
at issue to promise pay at a certain rate for certain tasks completed” and “[t]he minimum wage 
floor ... did not alter the nature of that promise”]. The Supreme Court made certain that it was, 
“reserving the legality of ‘a scenario in which a minimum wage floor was written into a contract 
that otherwise promised to pay by the piece.’ ”  Also of note, in late September 2020, shortly 
after the transfer order, plaintiff’s counsel in Certified Tire filed a petition for review of Certified 
Tire with the Supreme Court.  Given the recent transfer order, it is likely that the Supreme Court 
will deny this petition for review, and will instead allow the appellate court to make its revised 
ruling first. 

If the appellate court in Certified Tire follows the reasoning in its previous decision (and 
to some extent, the Supreme Court’s holding in Oman), that would be a huge change and 
employers seeking to utilize true activity-based compensation systems (hourly pay for all hours 
worked, plus incentive pay on top) would no longer have to treat their compensation models as 
piece rate models and separately pay rest and recovery periods at the average weekly hourly 
piece-rate calculation (or separately pay for non-productive time). Those employers would 
already be deemed to have paid a guaranteed hourly rate of pay sufficient to cover all hours 
worked by the employee – including any non-productive, rest or recovery period time. Thus, any 
extra incentives paid out to the employees on top of the guaranteed hourly rate would not create 
a piece rate system.  

Despite our hope for another positive result from the fourth district appellate court, until 
there is a final and published case that specifically allows an activity-based compensation system 
– and that makes clear once and for all that such a system is not a piece rate (and not subject to 
the piece rate rules), the safest approach for impacted employers (at least for now) is to treat 
activity-based models as a piece rate system, paying for rest and recovery periods as well as non-
productive time under the piece rules.  That said, keep your ears open in 2021, as it is our 
expectation that the fourth district will issue its ruling by midyear, if not sooner. 

84. PRIVILEGE: DFEH ATTORNEY/COMPLAINANT EXCHANGES NOT PRIVILEGED (6/2020) 

There are two reasons for including Wood v. Superior Court (March 2020): (1) it is a “win” 
for California employers; and (2) more importantly, for the practice tip below.  Here, Wood filed 
a charge of discrimination under the Unruh Act with the California Department of Fair 
Employment and Housing (DFEH) against her Crunch fitness club. The allegations included 
discrimination claims – i.e., that Wood, who was transitioning from male to female, was denied 
access to the female locker room, and claimed harassment by other gym members.  After an 
investigation, the DFEH itself filed suit against the club. During the pendency of that lawsuit, the 
club moved to compel production of all communications between Wood and the DFEH (including 
communications between Wood and the DFEH attorneys).  Wood intervened as a plaintiff in the 
lawsuit, and sought to block production of one pre-litigation email between herself and a 
particular DFEH attorney, because as she put it, “at all relevant times, the DFEH was acting in a 
legal capacity and Ms. Wood believed the DFEH represented her." After numerous legal battles 
up and down the court system, the court ultimately determined that no attorney-client privilege 
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existed between Wood and the DFEH.  “Wood had no attorney-client relationship with DFEH 
lawyers. They represented DFEH, not Wood, and her discussion of legal matters with them is 
insufficient to create an attorney-client relationship.” The court found it persuasive that the DFEH 
had, “… consistently maintained that it does not represent complainants in general or Wood in 
particular. On its public website, it disclaims any such representation: During its investigation, 
‘DFEH does not represent either the complainant or the respondent.’ During litigation the DFEH 
asserted that, "DFEH attorneys represent the Department, not the individual 
complainant."  Good news for the club – hopefully, the email contained something helpful to the 
club’s litigation strategy and worth all the dollars spent litigating to discover what it contained. 

PRACTICE TIP:  As a business owner, remember that the attorney-client privilege 
“requires something more than simply speaking to an attorney about a legal matter. To be a 
client for purposes of the privilege, a person must "consult a lawyer for the purpose of retaining 
the lawyer or securing legal service or advice from him in his professional capacity . . . ." (Evid. 
Code § 951).  Likewise, a privileged communication must be "transmitted between a client and 
his or her lawyer in the course of that relationship . . . ."  If there is a situation at your workplace 
that could potentially result in litigation, it is a good idea to rope in your attorney and filter your 
sensitive communications through your retained attorney (whether email or otherwise), not only 
to get their sage advice on how best to avoid future litigation, but also to garner the protections 
of the attorney-client privilege. 

85. REGULAR RATE: “COMPENSATION” ≠ “PAY” FOR MISSED BREAKS (1/2020) 

In Ferra v. Loews Hollywood Hotel (October 2019), an hourly hotel bartender brought a 
putative class action against Loews seeking  recovery on the basis that Loews had 
improperly  calculated missed meal and break premium payments.  Ferra asserted that Loews 
should have calculated missed meal and break premium payments based on a “regular rate of 
pay” calculation method, in the same manner in which Loews calculated overtime premium 
payments; a calculation method that would capture not only all hours worked, but also any other 
form of compensation paid to Ferra (e.g., incentives, bonuses, etc.).  Ferra argued that the term 
“regular rate of compensation” as referenced in Labor Code section 226.7, should be deemed 
interchangeable with the term “regular rate of pay” found Labor Code section 510(a).   

 
The employer, of course, contended that the two terms have completely different 

meanings, and that the correct rate of pay for missed meal and break premium payments is the 
employee’s base hourly rate of pay.  In a win for the employer, the Court agreed!  The Court held, 
“If the Legislature had intended meal and rest break premiums to be calculated the same way as 
overtime premiums, it would not have used “regular rate of compensation” when setting 
premiums for missed meal and rest breaks, and “regular rate of pay” when setting premiums for 
overtime work.”  The Court also determined that this distinction in wording (and its holding) was 
bolstered by the disparate purposes behind the meal and rest break premium and overtime 
statutes. Specifically, Court found that the meal and rest break premium is meant to compensate 
employees for the loss of a benefit (i.e., the missed meal or rest break), whereas the overtime 
premium is intended to pay employees for all of the time actually spent working.  As such, the 
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Court found, “Requiring employers to compensate employees with a full extra hour at their base 
hourly rate for working through a 30-minute meal period, or for working through a 10-minute 
rest break, provides a premium that favors the protection of employees.”   

 
There was a second issue addressed by Ferra Court regarding whether the employer acted 

permissibly by rounding employee time. That issue was addressed in #90 below, in which the 
Court, in contrast to other recent cases, found the rounding permissible. 

 
PETITION FOR REVIEW OF THE THIS CASE HAS BEEN GRANTED.  WHILE THE REVIEW 

PROCESS IS PENDING, THIS CASE MAY NOT BE USED OR CITED AS PRECEDENT.  THIS CASE IS 
INCLUDED FOR INSTRUCTIONAL PURPOSES ONLY. 

 
PRACTICE TIP: The final determination of this case will have a far-reaching impact on 

California employers, and the potential for even more wage and hour litigation.  If the Supreme 
Court upholds the lower Court’s ruling, employers will be allowed to continue to pay meal and 
rest break premium payments at the employee’s base hourly rate of pay (and a liability loophole 
will close).  By contrast, if the Supreme Court sides with Ferra, and overturns the lower court’s 
holding, then employers will be required to change their premium pay practices and will be 
required to compensate employees for missed meal and rest break premium payments at the 
employee’s “regular rate of pay” (the same manner in which overtime is calculated). Given recent 
Supreme Court decisions, it is quite possible that such a ruling would be deemed retroactive 
(meaning past liability for up to four years any missed meal or rest break premium payment that 
was not calculated using the “regular rate of pay” calculation).   For now, best practice dictates 
maintaining compliant meal and rest break policies, and working with your management team 
to come up with proactive strategies to prevent meal or rest break violations (such as sufficient 
staffing and the meal break starting well before the end of the 5th hour).  
 
86. REPORTING TIME: REQUIRED CALL-IN = “REPORTING FOR WORK” (6/2020) 

According to the DLSE, “Reporting time pay is a form of wages that compensates 
employees who are scheduled to report to work but who are not put to work or are furnished 
with less than half of their usual or scheduled day’s work because of inadequate scheduling or 
lack of proper notice by the employer.”  When an employee is required to report to work, but is 
not put to work or is provided with less than half of the employee’s scheduled shift, the employee 
must be paid “half the usual or scheduled day's work, but in no event for less than two hours nor 
more than four hours, at his or her regular rate of pay.”  “If an employee is required to report to 
work a second time in any one workday and is furnished less than two hours of work on the 
second reporting, he or she must be paid for two hours at his or her regular rate of pay.” 

In Herrera v. Zumiez, Inc. (9th Cir. March 2020) the panel affirmed the district court’s 
denial of Zumiez’s motion for judgment on the pleadings related to the putative class claims that 
that Zumiez, Inc., had failed to pay employees at its California retail stores reporting time pay for 
“Call-In” shifts.  The matter was sent back to the lower court for further proceedings.   Frankly. 
this portion of the case is unsurprising, given the holding of Ward v. Tilly’s, Inc. (February 2019), 
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which held that reporting time pay was owed for “call-in shifts” because, “…[a] telephone call 
constituted ‘reporting for work’ under the applicable Wage Order.”  The court said, “[T]oday, 
‘reporting for work’ is not limited to physically appearing at the jobsite … To hold otherwise would 
leave the employee uncompensated for time the employee devoted to being available for the 
on-call shift and remaining available to call in rather than committing to other paid employment, 
school or social opportunities.”  Here, Zumiez, like Tilly’s, had a requirement that employees call 
their manager thirty minutes to one hour before a scheduled shift to determine if they were 
needed for the day.  The plaintiff claimed that she was owed reporting time pay under the above 
policy for those instances in which she was scheduled for a shift, she expected to work, she 
incurred costs or arranged her other obligations and planned activities to make herself available, 
but then she was not permitted to work after calling in to her manager thirty minutes to one hour 
before her scheduled shift. 

The more troubling portions of this case dealt with two related claims that were sent back 
to the district court for final determination:  

(1) De minimis time pay claims: The plaintiff claimed that Zumiez had 
not paid her for the “hours worked” for the time she spent calling her managers 
for Call-In shifts.  Here, the plaintiff claimed that she was required to call her 
managers thirty minutes to one hour before her “Call-In shifts.”  According to the 
plaintiff, these calls were required three to four times per week and lasted five to 
fifteen minutes, and she could be disciplined for failing to comply with the Call-In 
shift policy.  The panel affirmed the district court’s denial of Zumiez’s motion for 
judgment on the pleadings on these claims, and sent the matter back to the 
district court for further proceedings.  The 2018 California Supreme Court case of 
Troester v. Starbucks is likely to play a large role in the final determination. Recall 
that in that case the Court held that the federal de minimis doctrine did not apply 
to wage and hour claims brought under the California Labor Code where, after 
Troester completed the closing tasks, he activated the alarm, exited the store, and 
locked the front door.  This closing process took him between four to ten minutes 
per shift.  On these facts, the Court found against Starbucks.     

(2) Reimbursement claims: The plaintiff class claimed indemnification 
for the phone expenses incurred in calling Zumiez before Call-In shifts.  It is 
established law under Labor Code 2802, a stated claim for reimbursement of 
phone expenses turns on whether the phone calls were necessary, and whether 
the employees had to make those calls (and had to do so with phones that were 
not provided by the company). 

PRACTICE TIP 1: As noted above in this case and in the Tilly’s case, employers must 
schedule their employees in advance based on the anticipated needs of the business.  The courts 
have not been receptive to allowing employers to have a group of employees “on call” to be 
ready only in case they are needed.  This practice is viewed as benefiting the employer at the 
employee’s expense and necessitates reporting time pay. 
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PRACTICE TIP 2: Section 2802(a) provides, “[a]n employer shall indemnify his or her 
employee for all necessary expenditures or losses incurred by the employee in direct 
consequence of the discharge of his or her duties, or of his or her obedience to the directions of 
the employer[.]”  This includes cell phone usage, personal vehicle usage (mileage, etc.), necessary 
purchases, etc.  It remains to be seen if Zumiez will be required to reimburse for the call-ins. 

87. REST BREAKS: NO DOUBLE DAMAGES FOR PIECE RATE WORKERS (10/2020) 

In Sanchez v. Martinez (September 2020) (Third District Court of Appeal), employees who 
pruned grape vines at a piece rate sued their employer for the failure to separately compensate 
them for the time they spent on rest breaks.  The Court found that the employees were entitled 
to compensation at minimum wage for the time they spent on authorized rest breaks.  In 
evaluating what damages the employees were entitled to recover at trial, the Court of Appeal 
held that unpaid wages and premium pay were both viable theories of recovery.  The Court of 
Appeal further found that the employees must choose one form of damages to recover at trial 
and may not recover both forms of damages for the same harm.  They may either claim the value 
of the unpaid 10-minute breaks or the one hour of premium pay, because to find otherwise would 
violate the rule against double recovery. 

 
Notwithstanding this result, if employees actually work through part or all of their meal 

or rest break, they would be entitled to wages for the actual hours worked and the one hour of 
premium pay.  The Sanchez court held that the employee could recover one or the other, but not 
both, because in that case, the employee did take his breaks and the only harm was failure to 
pay the non-working rest break time. 

 
PRACTICE TIP:  This is a great case to help minimize damages in similar cases.  The best 

practice, however, is to separately compensate piece rate employees for the time they spend on 
rest breaks and pay one hour of premium pay when an employee does not receive a legally 
compliant meal or rest break due to business reasons (for all non-exempt employees - piece rate 
and non-piece rate). 

88. ROUNDING: BEST PRACTICES (10/2019) 

In Donohue v. AMN Services, LLC (March 2019), the California Court of Appeal held that 
AMN’s rounding policy was fair and neutral, in compliance with California law.  AMN’s employees 
clocked in for the start of the shift, out for lunch, back in after lunch and out at the end of the 
shift. For each time punch, AMN’s timekeeping system tracked the actual punch time and a 
rounded time that went up or down to the nearest ten-minute increment.  When AMN was sued 
on a wage and hour class action lawsuit, AMN’s expert analyzed the raw and rounded data and 
was able to show the Court that when all punches were considered, the rounding resulted in an 
overall net surplus of work hours that were paid to the employees.  The Court declined to follow 
plaintiffs’ reasoning based on their own expert’s analysis that the policy was unlawful because 
when only the meal break punches were considered, it resulted in a disadvantage to the 
employees.   
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The Court found that there was no evidence of a uniform policy or practice to deny code-
compliant meal periods.  The rounding practice was not found to be unlawful, even as it related 
to meal breaks.  AMN also had code-compliant meal break policies and procedures and 
encouraged its employees to report meal break violations.  AMN’s timesheets also had a 
statement that the employees had to sign at the end of each pay period indicating that they were 
either provided the opportunity to take all breaks, or, if not, that they had documented all non-
compliant breaks on their timesheet.  The representative plaintiff had signed this statement on 
each of her timesheets.  When a late or short punch was recorded, the AMN time clock was set 
to automatically prompt employees to pick an explanation from a drop-down menu.  The 
employee could report that it was a personal choice to take a short or late meal break, or, that it 
was directed or necessitated for a business reason.   If a business reason was indicated, the time 
clock would automatically trigger payment of one hour of premium pay. 

PETITION FOR REVIEW OF THE THIS CASE HAS BEEN GRANTED.  WHILE THE REVIEW 
PROCESS IS PENDING, THIS CASE MAY NOT BE USED OR CITED AS PRECEDENT.  THIS CASE IS 
INCLUDED FOR INSTRUCTIONAL PURPOSES ONLY. 

 
PRACTICE TIP:  The employer’s practice of rounding all working time, including meal 

periods, was found to be acceptable for payroll purposes in this specific case.  However, this 
would not necessarily occur in other cases and should be avoided.  In addition, rounding would 
not have protected the employer from paying meal period premiums when applicable. Employers 
are cautioned to ensure that rounding practices are not used to avoid meal period premiums.  
Overall, the general rule is that rounding practices must benefit the employee, not the employer.   

89. ROUNDING: DIFFERENCE OF 0.26% IS STATISTICALLY MEANINGLESS (06/2020) 

In David v. Queen of the Valley Medical Center (June 2020), David appealed a trial court 
order granting her former employer summary judgment on David’s meal and rest period and time 
rounding claims.  David worked for Queen as an hourly non-exempt registered nurse for 10 years. 
She worked two 12-hour shifts per week and used Queen’s time clock to log her hours.  Queen’s 
time keeping system automatically rounded all time entries to the nearest quarter hour.  As to 
the meal period claim, the appellate court affirmed the trial court’s ruling finding that Queen had 
compliant meal and rest period policies, Queen provided David the opportunity to take all meal 
and rest breaks (she was relieved by the “break” nurse or the charge nurse), and her breaks were 
duty-free and not interrupted, or short.  In fact, her only complaint was that they sometimes 
happened “too late.”  On those occasions, David was instructed to complete an “edit” or 
“correction” sheet, and each time she did so, Queen paid her the one-hour premium.  In fact, 
Queen had a policy of paying the premium whenever requested by an employee.  

 
On the rounding claim, the court found Queen’s policy was facially neutral (it rounded to 

the nearest quarter hour, either up or down a maximum of seven minutes, depending on when 
plaintiff clocked in or out).   Queen’s statistical expert’s analysis found that, “47 percent of 
[David]’s rounded time entries favored [David] or had no impact, and 53 percent favored 
[Queen].”  The expert further found that there was a 0.26 percent difference in what the hospital 
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paid David, as compared to what they would have paid her had the actual (non-rounded) time 
punches been used.  The court found the “overall loss of .26 percent in compensation over the 
relevant time period [four years] is statistically meaningless.  Based on these findings the 
appellate court affirmed the trial court’s grant of summary judgment on the rounding claims, 
finding Queen’s policy facially neutral (it rounded all employee time punches to the nearest 
quarter-hour without an eye toward whether the employer or employee is benefitting from the 
rounding), neutrally applied in actual practice (it “did not systematically undercompensate 
plaintiff: sometimes, in a given pay period, she gained minutes and compensation; sometimes 
she lost minutes and compensation.”) 

 
PRACTICE TIP:  In California, an employer is entitled to use a rounding policy “if the 

rounding policy is fair and neutral on its face” and “it is used in such a manner that it will not 
result, over a period of time, in the failure to compensate the employees properly for all the time 
they have actually worked.” To ensure compliance, employers should do periodic audits to 
identify that the system is working properly. Unfortunately, we often find that the employer’s 
rounding practice regularly favors the employer rather than the employee. For example, an 
employee clocks in a minute or two early so as not to be "late."  At the end of the day, the 
employee clocks out a minute or two after the appointed end of the day, so as not to be perceived 
as “leaving early.”  As a result, each day the employee loses a couple of minutes on both ends of 
the shift. Over a week that could be 10-20 minutes or more, and over the 50 weeks worked in 
the year, the loss would be 500-1,000 minutes.  Over four years (within the statute of limitation) 
the loss would be 2,000-4,000 minutes per employee.  It is easy to see how the percentages 
under this type of scenario wildly favor the employer and harm employees. That is the significant 
downside to a rounding practice – and the potential exposure to litigation for the couple of 
minutes lost per workday. 

90. ROUNDING: MAKE SURE YOUR POLICY MEETS BOTH REQUIRED CRITERIA (10/2019) 

Although the case of Ferra v. Loews Hollywood Hotel (October 2019) has several key issues 
that were addressed by the California Court of Appeal (Second District) [and one issue is currently 
at the Supreme Court – see #85 above], this summary will focus only on the court’s holdings 
related to the concept of rounding.   

Here, Ferra alleged that Loews unlawfully paid her (and other similarly-situated 
employees) by “shaving or rounding time from the hours worked by Ferra.” Ferra and other 
Loews hourly employees clocked in and out using an electronic timekeeping system which 
automatically rounded time entries up or down to the nearest quarter-hour. Surprisingly, the 
court found the rounding policy to be neutral because “[i]t rounds all employee time punches to 
the nearest quarter-hour without an eye towards whether the employer or the employee is 
benefitting from the rounding.”  The Court also found that the policy did not systematically 
undercompensate employees over a period of time. Strangely, the court noted that “Ferra’s time 
records showed she lost time by rounding in 55.1 percent of her shifts, gained time in 22.8 
percent, and the remaining shifts were not affected by rounding.” According to the court, “This 
is not sufficient to show that the rounding policy “ ‘systematically undercompensate[s] 
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employees’ … [a] fair and neutral” rounding policy does not require that employees be 
overcompensated, and a system can be fair or neutral even where a small majority loses 
compensation.” 

91. SETTLEMENT: AGENCY… HOST, WHO GOT RELEASED? (6/2020) 

Settlement agreements generally, and the released parties provision in particular, must 
be carefully thought out.  The case of Grande v. Eisenhower Medical Center (February 2020) is a 
cautionary tale for businesses involved in a joint employment relationship (temporary agencies, 
PEO, etc.).   In this case, FlexCare, a temporary staffing agency, assigned Lynn Grande to work as 
a nurse at Eisenhower Medical Center (Hospital). By contract, FlexCare was the legal employer, 
but the Hospital maintained control over Grande and other temporary nurses in the performance 
of their jobs at the Hospital. Grande briefly worked at the Hospital. After her assignment ended, 
Grande brought class action claims for wage and hour violations against FlexCare.  That case 
ultimately resolved through settlement for $750,000.  The parties executed a settlement 
agreement in which the class members released FlexCare. The agreement, however, did not 
explicitly “release Eisenhower or any other client of FlexCare by name, nor did it release the 
category of FlexCare’s clients.”  After settling with FlexCare, Grande then filed a separate class 
action lawsuit against the hospital for wage and hour claims.  The procedural portions of what 
happened next are beyond the scope of this short summary, but it is enough to note that 
although the Hospital and FlexCare both argued that the Hospital was a “Released Party” under 
the terms of the settlement agreement between Grande and FlexCare, the trial court found that 
the Hospital did not fit any of the categories listed in the released parties section of the 
agreement.  The appellate court affirmed. 

The court also found that Grande’s claims against Eisenhower were not barred by res 
judicata (i.e., that after a final judgment/resolution is reached, there cannot be a second recovery 
for the same claims, against the same parties) because the hospital was not in privity with 
FlexCare.  At first blush, this seems inconsistent with the concept of joint employment, and that 
is what FlexCare and the Hospital argued.  The appellate court, however, determined that this 
result was correct based on two cases DKN Holdings LLC v. Faerber (2015) 61 Cal.4th 813 and 
Serrano v. Aerotek, Inc. (2018) 21 Cal.App.5th 773. In DKN , the California Supreme Court held 
that “…the fact that two parties are joint and several obligors is not enough to put them in privity 
for purposes of issue or claim preclusion. That is because “[t]he liability of each joint and several 
obligor is separate and independent, not vicarious or derivative.” As to Serrano, the court 
provided, “Serrano teaches that joint employers are not vicariously liable for each other’s Labor 
Code violations, but liable for their own conduct. One result here, as in Serrano, is that staffing 
agencies and their clients are likely to have very different interests in defending against wage and 
hour claims. One joint employer can escape liability by pursuing a factual defense even though 
that defense leaves the other joint employer exposed to liability. The difference in incentives 
precludes finding the companies are adequate representatives for privity purposes.” Based on 
these two case holdings, the appellate court affirmed the trial court’s judgment against FlexCare 
and denied the Hospital’s petition for a writ of mandate. The class action against the Hospital 
was allowed to move forward. Grande recovered her costs on appeal. 

https://www.courts.ca.gov/opinions/documents/E068730.PDF
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PRACTICE TIP:  Companies resolving any matter through settlement must ensure that the 
settlement agreement clearly denotes all of the parties that are intended to be released. In this 
case, it may have been that the drafting of the “Released Parties” portion of the settlement 
agreement was inadequate, or perhaps the exclusion of the staffing agency clients ( including the 
Hospital) was intentional.  

PETITION FOR REVIEW OF THE THIS CASE HAS BEEN GRANTED.  WHILE THE REVIEW 
PROCESS IS PENDING, THIS CASE MAY NOT BE USED OR CITED AS PRECEDENT.  THIS CASE IS 
INCLUDED FOR INSTRUCTIONAL PURPOSES ONLY. 

92. SEXUAL HARASSMENT: ACTS OUTSIDE THE ACTUAL WORKPLACE (10/2020) 

Judd v. Weinstein (July 2020) involved sexual harassment allegations made by actress 
Ashley Judd against film producer Harvey Weinstein.  The issue for the court was not whether 
the sexual harassment occurred, but rather whether Judd properly stated a claim under a section 
of the California Civil Code (Section 51.9) that prohibits harassment in scenarios outside of the 
workplace in which a business, service, or professional relationship exists between the 
parties.  The code section enumerates certain relationships that could fit this mold, such as a 
relationship between a plaintiff and a physician, landlord, attorney, or teacher.  The list is not 
exhaustive, and leaves open the possibility for other relationships that are “substantially similar” 
to the examples listed.  The Ninth Circuit found that the common thread in the relationships that 
could trigger Section 51.9 is an inherent power imbalance between the parties wherein one party 
is uniquely situated to exercise coercion or leverage over the other.  The relationship between 
Judd and Weinstein, as alleged by Judd, certainly met this standard; thus, Judd properly stated a 
claim for sexual harassment under Section 51.9.  Notably, this code section has since been 
amended to include additional relationships including those between a plaintiff and an investor, 
an elected official, lobbyist, director or producer. 

 
PRACTICE TIP:  Employers and management personnel should always be mindful of their 

interactions with employees or other persons affiliated with the business.  “Off the clock” 
interactions can result in employer liability.  This scenario commonly arises during holiday parties 
and non-work company functions, especially when alcohol is involved.  As you can see from the 
Judd case, potential liability can arise even when the parties are not at work, nor even attending 
a work-related function. 

 
93. SOCIAL MEDIA: CARELESS POSTING RESULTS IN TERMINATION (10/2020) 

Crawford v. Comm. on Prof. Competence etc. (August 2020) reminds employees and 
employers alike about the difficulties inherent in today’s “social media” world. Although social 
media can be a useful tool to connect co-workers, customers and the outside world, comments 
gone awry can lead to problems.  Here, Crawford was a tenured guidance counselor at Rubidoux 
High School.  In February 2017, approximately one-quarter of the student body participated in 
the nationwide boycott called “A Day Without Immigrants.”  That same day, responding to 
another post, Crawford stated, “Cafeteria was much cleaner after lunch, lunch, itself, went 
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quicker, less traffic on the roads, and no discipline issues today. More, please.”  Crawford’s posts 
led to student backlash and several back and forth exchanges; then, 250 email complaints to the 
District, uproar at a later board meeting and news media coverage.  Crawford was placed on 
administrative leave and then terminated for “immoral conduct” that demonstrated her 
“unfitness for service.”  As a public employee, Crawford appealed through the normal 
administrative processes.  When those were unsuccessful, she appealed to the civil court, which 
upheld her termination.  Notably, the court found that it was not enough that Crawford may have 
thought she was engaging in a private Facebook discussion with co-workers, because she 
continued to comment and respond to students and others after learning that her comments 
were in fact available to the public. 

 
PRACTICE TIP:  In an increasingly “online world,” an employer’s first line of defense is a 

compliant and robust social media policy.  Regular training with your employees about that 
policy, and the “risks” of making questionable commentary online (that will live forever) is 
necessary.   Remind your employees that they are responsible for their comments or posts on 
social media sites.  They can be disciplined or sued by the Company, its personnel, or by any third 
party if they post defamatory, proprietary, harassing, libelous, or pornographic comments online. 
Employers can also instruct employees not to reference their employment relationship with the 
employer in the employee’s personal social media profiles or posts. 

 
94. STATUTE OF LIMITATIONS: EQUITABLE TOLLING (6/2020) 

In Brome v. Cal. Highway Patrol (January 2020) the Court addressed the “equitable tolling 
exception” and the “continuing violation doctrine” in order to determine whether or not the Fair 
Employment and Housing Act (FEHA) statute of limitations created a time bar to an officer’s late-
filed claims of harassment, discrimination, retaliation and other derivative claims. Here, Brome 
was an openly-gay law enforcement officer for the California Highway Patrol.  He alleged that 
over the course of his 20-year career, “…other officers subjected [him] … to derogatory, 
homophobic comments; singled him out for pranks; repeatedly defaced his mailbox; and refused 
to provide him with backup assistance during enforcement stops in the field.” In January 2015, 
Brome went out on medical leave and filed a workers’ compensation claim based on work-related 
stress.  On September 15, 2016, over a year later, Brome filed an administrative complaint with 
the Department of Fair Employment and Housing (DFEH).  He filed a lawsuit the next day, 
asserting four claims under the FEHA. The Highway Patrol sought summary judgment on the 
ground that Brome’s claims were “untimely because he did not file his administrative complaint 
within one year of the challenged actions.” Although the trial court agreed with the Highway 
Patrol, on appeal the Appellate Court reversed. The Appellate Court recognized that filing outside 
the normal statute of limitations can be permissible under certain circumstances, such as those 
in this case. As such, the Appellate Court reversed the trial court’s grant of summary judgment 
for the Highway Patrol, and remanded back to the trial court with instructions to deny the 
Highway Patrol’s motion for summary judgment. 

PRACTICE TIP: Three quick points: first, the “equitable tolling” exception allows for the 
suspension or extension of a limitations period under certain circumstances in which the 
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employee was pursuing a workers’ compensation claim (like Brome).  Equitable tolling is 
generally allowed where, “… the plaintiff can establish “three elements: ‘timely notice, and lack 
of prejudice, to the defendant, and reasonable and good faith conduct on the part of the 
plaintiff.’ ” (McDonald v. Antelope Valley Community College Dist. (2008) 45 Cal.4th 88)   Second, 
the “continuing violation doctrine” provides that an employer may be liable for acts occurring 
before the limitations period, if they are sufficiently linked to unlawful conduct that occurred 
within the period.  Third, recall that under the Stop Harassment and Reporting Extension (SHARE) 
Act (AB 9) (see No. 15 from LightGabler’s fall 2019 Employment Law Update), Sections 12960 and 
12965 of the Government Code were amended to extend the deadline to file a complaint alleging 
“practices made unlawful” under the Fair Employment and Housing Act (FEHA) with the 
Department of Fair Employment and Housing (DFEH) from one year to three years. 

95. TRAVEL TIME: NO BARGAINING AWAY THE RIGHT TO COMPENSATION (10/2020) 

In Guttierez v. Brand Energy Services of Calif. (June 2020), Carlos Gutierrez sued his former 
employer Brand Energy Services for failure to pay him his pre-shift employer-mandated travel 
time, citing Labor Code and Business and Professions Code provisions. Brand’s workers were not 
paid for approximately 30-40 minutes of employer-mandated travel time including: (1) badging 
in at the electronic gate; (2) walking to the shuttle bus stop and waiting for a bus; (3) traveling by 
bus to the mandatory safety meeting site; and (4) donning mandatory safety gear before the start 
of this meeting. 

The trial court noted that employers were obligated under Wage Order 16 Section 5(A) 
to pay for “all employer-mandated travel that occurs after the first location where the 
employee’s presence is required by the employer,” but held that Wage Order 16 section 5(D) 
permitted union-represented employees and their employers to enter into collective bargaining 
agreements (CBAs) that waived the right to all compensation for employer-mandated travel time. 
The trial court found that the parties had bargained away employee rights to travel time. 

The court of appeal disagreed and reversed, stating that Wage Order 16 does not state 
that union-represented employees and employers can avoid paying any compensation 
whatsoever for employer-mandated travel time. Section 5(A) identifies two rates of pay, the 
employee’s regular rate and, if applicable, the premium rate and provides that it applies to any 
employees covered by a valid CBA “unless the [CBA] expressly provides otherwise.” Section 5 
does not mention, much less override, the separate requirement under section 4(B) that 
employees receive compensation “not less than the applicable minimum wage for all hours 
worked.”  Further, the California Labor Code and applicable case law, including Flowers v. Los 
Angeles County Metropolitan Transportation Authority (2015), prohibits employees from waiving 
their entitlement to minimum wage under a Collective Bargaining Agreement. 

96. UNION: CURRENT MOU RIGHTS GOVERN OVER PAST PRACTICE (10/2020) 

In County of Fresno v. Fresno Deputy Sheriff’s Assn (June 2020), two sheriff’s deputies 
grieved their involuntary reassignment from their specialty assignments to patrol assignments, 
asserting that these specialty assignments violated the Memorandum of Understanding (MOU) 
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between the County of Fresno and established past practice that deputies would not be 
involuntarily reassigned in the bases of disciplinary issues, performance problems, layoffs, or 
pending disability retirement.  

The Court of Appeal held that the MOU’s management rights clause expressly granted the 
county the “sole and exclusive right” to assign its employees and reassign them for reasons the 
county considered legitimate.  Further, the MOU’s zipper clause locked both parties in for the 
duration of the agreement, so neither party could compel the other to renegotiate the MOU’s 
provisions until it was time to negotiate a new agreement.  Since the MOU was not ambiguous 
or silent regarding reassignment of employees, there was no need to consider the past practices 
of the parties to determine whether the county violated its obligation to negotiate a change in 
past practice.  Further, there was no need to consider the past practices of the parties to 
determine whether the county violated its obligation to negotiate a change in practice. Finally, 
there was no unequivocal and clearly enunciated past practice that the Department would not 
make involuntary transfers in the absence of a disciplinary action, documented performance 
issue, layoff, or pending disability retirement, and substantial evidence does not support a finding 
that the department made a unilateral change in its own established past practice when it 
reassigned plaintiffs out of their specialty assignments and back to patrol against their wishes. 

PRACTICE TIP:  When negotiating a Collective Bargaining Agreement, employers should 
create a strong Management Rights Clause that allows it the right to assign and reassign its 
employees’ work. 

97. UNLIMITED VACATION: SEPARATION PAYOUT DEPENDS ON THE FACTS (6/2020) 

In McPherson et al. v. EF Intercultural Foundation, Inc. (April 2020), the Second District 
Court of Appeal was asked to decide an issue of first impression: “When an employer’s policy 
allows an employee to take an unspecified amount of paid time off without accruing vacation 
time, does the employee’s right to that paid time off vest so the employer must pay her for 
unused vacation under Labor Code section 227.31 when her employment ends?”  On the specific 
facts of this case only, the Court held that the employer’s policy and practices did give rise to an 
obligation to pay out “unused” vacation.  However, the Court clearly announced that this holding 
only applies to the specific facts of this particular case: “…[w]e by no means hold that all unlimited 
paid time off policies give rise to an obligation to pay “unused” vacation when an employee 
leaves. Flexible work arrangements and unlimited paid vacation policies may be of considerable 
benefit to employees and to the employers who want to recruit and retain those employees. 
Employees and employers are free to contract for unlimited paid vacation, consistent with the 
Labor Code and governing case law.”   

So what did the company do wrong?  The court highlighted the following facts: (1) EF 
never told McPherson and her fellow plaintiffs that they had unlimited paid vacation; (2) EF had 
no written policy or agreement about unlimited vacation; (3) the written policies in the handbook 
stated that exempt employees accrued vacation that vested as they worked for the company;  
(4) EF expected plaintiffs to take vacation in the range typically available to corporate employees 
(such as two to six weeks), not an “unlimited” amount; (5) plaintiffs appear to have received 
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fewer benefits under the “unlimited” time off policy than if the handbook’s accrual-based 
vacation policy had applied to them;  (6) before one of the plaintiffs retired, the CEO and the 
plaintiff agreed that she could take 20 days of paid vacation, and when the plaintiff took only six 
days of vacation, the company agreed to pay out the remaining 14 days of unused time as 
“vacation pay.”  Because of these facts, the court in this case held, “EF may call its vacation policy 
“unlimited” or “uncapped,” but substantial evidence supports the trial court’s finding that it was 
not”… rather, “The record thus supports a finding that EF’s paid time off policy had an implied 
“cap” and was by no means “unlimited.” 

PRACTICE TIP 1: Although the Court left unanswered the pressing question of “whether 
vacation wages are earned under an unlimited policy” and whether “uncapped time off equate[s] 
to ‘vested vacation’ ” subject to payout at termination, employers who wish to offer unlimited 
vacation time to employees should carefully analyze the facts of the McPherson case and draft 
their policies to counter the myriad of problems identified by the McPherson Court.  Such 
employers should also consider the four factors laid out by the Court for establishing a potentially 
compliant policy: “… a policy may not trigger section 227.3 where, for example, in writing it  
(1) clearly provides that employees’ ability to take paid time off is not a form of additional wages 
for services performed, but perhaps part of the employer’s promise to provide a flexible work 
schedule—including employees’ ability to decide when and how much time to take off; (2) spells 
out the rights and obligations of both employee and employer and the consequences of failing 
to schedule time off; (3) in practice allows sufficient opportunity for employees to take time off, 
or work fewer hours in lieu of taking time off; and (4) is administered fairly so that it neither 
becomes a de facto “use it or lose it policy” nor results in inequities, such as when one employee 
works many hours, taking minimal time off, and another works fewer hours and takes more time 
off.” 

PRACTICE TIP 2: Employers should also consider other potential “hot button” issues that 
may arise with unlimited policies.  For example, can employees apply their unlimited paid time 
off to their leaves of absence?  If not, do you run the risk a discrimination claim, because you 
allow unlimited paid time off for non-disabled people but not for disabled people? Employers 
with unlimited time off policies should consider pre-determining a “reasonable” amount of paid 
time off for a leave of absence so as to ensure continued client service and employee 
productivity. Nevertheless, much to do with unlimited vacation plans remains unresolved, and it 
ultimately remains to be seen how the DLSE or courts will rule on these issues. 

A GENERAL VACATION ISSUE: One of the very large payroll services put employees’ 
vacation accrual on our client’s paystubs. The employer’s vacation policy accrued vacation time 
on a monthly basis.  Because of this, the payroll service only added the new vacation time accrued 
after the full calendar month was completed. An employee was terminated mid-month. Because 
the full calendar month was not completed, the payroll service did not add in the partial month 
of vacation accrual, basically forfeiting the bit of vacation the employee earned for the first 
portion of the month while the employee was still employed. Because vacation time is a form of 
wages, it cannot be forfeited, and the failure to pay it out at the time and place of termination 
could result in waiting time penalties of up to 30 calendar days of pay (although this failure should 
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not have been deemed “willful” as required for waiting time to apply. Employers are encouraged 
to check their vacation accrual process and ensure that when an employee leaves the company, 
payroll calculates vacation on a pro rata daily basis through the date of termination.  Do not wait 
to the end of the month or end of the payroll period to do the calculation. According to California 
law, vacation accrues on a daily basis. 

98. WAGES: DON’T USE SALARY HISTORY TO JUSTIFY UNEQUAL PAY (6/2020) 

On remand from the SCOTUS, an en banc panel of the Ninth Circuit Court of Appeals 
affirmed the district court’s order in Rizo v. Yovino (February 2020), denying the employer 
defendant’s motion for summary judgment on claims raised under the Equal Pay Act.  The panel 
held that a plaintiff’s prior rate of pay could not be considered a “factor other than sex’ that 
allowed defendant to pay plaintiff less than male employees who performed the same work; 
rather, only job-related factors may serve as affirmative defenses to Equal Pay Act claims.   

Recall that in this 2017 case, the Fresno County Office of Education paid Aileen Rizo (a 
female math consultant), less than comparable wages as those given to male employees for the 
same work, but sought to establish the affirmative defense that this pay differential was based 
on a “factor other than sex” by showing that the difference in pay between the two employees 
was based on those employees’ prior salaries.  The Ninth Circuit court initially (incorrectly) 
determined that prior salary alone can be a “factor other than sex,” if the employer shows that 
its use of prior salary was reasonable and effectuated a business policy.  In an about-face shortly 
thereafter, the Court reversed its initial decision, finding that a female employee’s prior salary 
could not be used to justify payment of a lower wage to her in a new position.  That revised 
decision came on the heels of the January 1, 2018, addition of Labor Code section 432.3 (See AB 
168), which prohibited employers from seeking salary history information, including 
compensation and benefits, from or about an applicant during the hiring process.  

The case has now been sent back to the lower court for final resolution based on the 
following analysis: “The district court ruled that Rizo satisfied her prima facie burden. Fresno 
County relied on Rizo’s prior pay to justify paying her less than male colleagues who performed 
the same work … Rizo’s prior wages do not qualify as ‘any other factor other than sex,’ and the 
County cannot use this factor to defeat Rizo’s prima facie case. The County cites no other reason 
for paying Rizo less. We therefore affirm the district court’s order denying Fresno County’s 
motion for summary judgment and remand for further proceedings consistent with this opinion.” 

PRACTICE TIP: Gender-based wage discrimination has been prohibited since the federal 
Equal Pay Act was passed in 1963. Recall the mandate, “equal pay for equal work.”  The Equal 
Pay Act provides that the sexes may not be paid differently for equal work except where such 
payment is made pursuant to:  (1) a seniority system; (2) a merit system; (3) a system which 
measures earnings by quantity or quality of production; or (4) a differential based on any other 
factor other than sex.  Employers have historically used prior salary history as a factor other than 
sex to justify unequal pay. Recall also that the California legislature has already established that 
salary history alone cannot serve as the only basis to justify a disparity in compensation, given 
the likelihood of past discrimination in pay equality.  (Labor Code, §§432.3, 1197.5.)  Here, the 
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Rizo Court has now gone a step further to hold that an employer is prohibited from using salary 
history to justify unequal pay, even when it is used in conjunction with other factors, because “… 
any other factor other than sex’—is limited to job related factors.”  The Court reasoned, “Because 
prior pay may carry with it the effects of sex-based pay  discrimination, and because sex-based 
pay discrimination was the precise target of the EPA, an employer may not rely on prior pay to 
meet its burden of showing that sex played no part in its pay decision. For purposes of the fourth 
exception, we conclude that the wage associated with an employee’s prior job does not qualify 
as a factor other than sex that can defeat a prima facie EPA claim. 

99. WORKPLACE INVESTIGATIONS: BAD INTERNAL INVESTIGATION (10/2020)

In King v. U.S. Bank National Association (July 2020), the Bank tasked a human resources 
employee with performing an internal investigation into allegations made against a regional 
president (the Plaintiff) made by one of his subordinates.  The human resources employee was 
inexperienced, had never prepared a written investigation plan, and the Bank itself had no rules, 
policy, procedures or criteria in place to determine whether to allow an employee to respond to 
accusations against him.  The human resources employee did not look into inconsistencies in the 
testimony of people she interviewed, took no steps to determine whether Plaintiff’s subordinates 
had any motive to lie, and failed to investigate facts that could have confirmed the falsity of the 
allegations.  She also chose not to interview Plaintiff or ask him for any documents or witnesses 
that could potentially refute the allegations against him. As a result of the investigation, Plaintiff 
was terminated, right before he was about to be paid a large bonus.  Plaintiff sued for wrongful 
termination and defamation, and the Court held that Plaintiff should receive $8.6 million as 
compensation for his actual losses, and another $8.6 million in punitive damages.  

PRACTICE TIP: Whenever possible, outsource workplace investigations to experienced 
third party entities.  This eliminates or reduces allegations of bias, and avoids situations in which 
the investigator is unprepared or inexperienced.  If you handle investigations in-house, it is 
essential that the person(s) conducting the investigations have proper training and follow legally-
compliant policies and procedures. 

100. WRONGFUL TERMINATION: THREAT TO EXTORT MONEY IS A NO-NO (6/2020)

The published portion of Galeotti v. Internat. Union of Operating Engineers etc. (May 
2020) highlights the proposition that a “threat to terminate employment can provide a basis for 
an extortion claim.”  Here, Galeotti, a former business agent for the union, sued both the union 
and three local union leaders, claiming that the union leaders required union employees (like 
Galeotti) to pay them money – to support the union leaders’ election campaigns-- if they wanted 
to keep their jobs. When Galeotti did not make his full payment, the union leaders made good 
on their threat and caused Local 3 to terminate Galeotti’s employment.  After some initial back-
and-forth (demurrers and amended complaints), Galeotti’s primary remaining claim was a cause 
of action for termination in violation of public policy, based on a purported RICO violation (a 
white collar racketeering statute) by the union leaders – effectively,  extortion. Specifically, he 
alleged that, “For the 2018 election campaign, [Galeotti] was told that the amount he was 
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required to donate to The Gold Ticket was $1,000 and that refusal to do so would result in his 
termination….” He paid only $500 (what he could afford at the time), and shortly thereafter he 
was terminated. This case came down to whether or not Galeotti had stated a cognizable claim 
that could proceed in court.  The appellate court said yes, finding that the case could proceed 
because Galeotti properly alleged a “threat” to “injure his property” (i.e., the termination of his 
employment).  That allegation fit within the meaning of the relevant extortion statute and 
supported his cause of action for termination in violation of public policy. 

NOTE: RICO claims were a hot item in the 1980s, when that law first came into effect. 
RICO was originally designed to “hit” the Mafia, but it was later expanded into white-collar areas 
in multiple contexts. We have not seen it referenced often in the last 20 years in the employment 
law context, as it has been more common in complaints involving business disputes. That said, 
the key takeaway on this case is that employee extortion is a bad idea.   

DISCLAIMER: THIS INFORMATION IS OF A GENERAL NATURE, AND IS NOT MEANT TO 
SUBSTITUTE FOR THE ADVICE OF LEGAL COUNSEL.  IT SHOULD NOT BE RELIED UPON AS A LEGAL 
OPINION OF LIGHTGABLER REGARDING ANY SPECIFIC MATTER. PLEASE CONTACT 
LIGHTGABLER FOR LEGAL ADVICE OR ADDITIONAL INFORMATION. 

This webinar is brought to you by:

www.barkleyrisk.com/barkley-academy




